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In The

Supreme Court of the nited States

October Term, 1976
F

No. 76-709

EARL L. BUTZ, ET AL,

Petitioners,

Vs.
ARTHUR N. ECONOMOU, ET AL,

Respondents.

On Writ of Certiorari to the United States Court of Appeals for
the Second Circuit

BRIEF FOR RESPONDENTS

STATEMENT OF FACTS

A. Procedural History

Suit in this case was commenced by the respondents in 1972
against the named petitioners. Subsequent to certain preliminary
proceedings, the complaint was amended in 1975 (A156)* and
on March 20, 1975, the plaintiffs-respondents served and filed

* The index to the appendix states that the verified second amended
complaint is dated March 31, 1975. In fact, the index is incorrect, in that the
complaint was verified on March 6, 1975.

...

interrogatories (A151) on the defendants-petitioners. Subsequent
to the filing of the interrogatories, the petitioners moved to

- dismiss the second amended complaint (A163). The entire notice

of motion to dismiss the amended complaint is la.id opt in full on
page 163 of the Appendix. Said notice of motion includes no
attachments, no affidavits, and no .other documcn}s except a
brief which was submitted in support of said motion.
All  discovery proceedings have been stayed by th.e
district court pending a decision by this. Court on this
petition. No discovery had been commenced prior to the filing of
the second amended complaint.

The only relevant grounds upon which the petitioners allf:ge
in their motion, that they are entitled to have this action
dismissed, is “. . . as to the individual defendants it is barred by
the doctrine of official immunity . . . .” The United States Court
of Appeals reversed the decision of the district court and hf:ld
that none of the defendants were entitled to absolute immunity.

535 F.2d 688 (Petition, Appendix A, pp- la-22a).
B. Substantive Facts

The allegations in this case are laid out in the verified
amended complaint (Al156). In that this case was dismissed,
pursuant to a motion to dismiss, all facts as alleged in the
complaint must be deemed to be true.

The allegations in the complaint allege, among other things,
that the defendants, including law enforcement officers, acting in
their ministerial capacity, did conspire to interfere with, violate,
and did interfere with and violate the plaintiffs’ rights and
privileges and did deprive the plaintiffs of property without due
process of law.

It is further alleged that proceedings were instituted against
the plaintiffs-respondents by the individual petitioners and the
Commodity Exchange Authority, which proceedings were

131
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unauthorized and outside the discretionary functions and

responsibilities of the petitioners. In that the respondents had
been publicly critical of the staff and operations of the
petitioners the sole purpose in bringing wrongful proceedings

against the respondents was “. . . to suppress legitimate business

activities of the plaintiffs . . . and accomplish the ruin of their
business reputation, through harassing them, . . . and in general
attempting. to interfere with their freedom of speech, and
expression.” As alleged in paragraph 18 of the complaint (A160),
_the unauthorized and illegal activities of the petitioners were
deliberately designed to deplete the financial and human
resources of the plaintiffs-respondents and chill their speech.

It is further alleged that the petitioners did knowingly
release deceptive press releases to the media, falsely indicating
that the plaintiffs-respondents’ financial resources had
deteriorated in a deliberate attempt to injure the plaintiffs-
‘respondents and their business.

Paragraph 21 of the complaint points out that the
petitioners did “. . . act outside the scope of their authority and
abuse legal process . ..” by their continued prosecution of the
respondents when respondents were no longer even subject to
their jurisdiction.

Paragraph 22 of the complaint (A161) asserts that such
defendants-petitioners who were law enforcement and
investigative officers acted outside the scope of their authority
and maliciously prosecuted the plaintiffs. There are also
allegations of trespass (paragraph 25 of the complaint, A161).

Following the issuance of an amended complaint in this
case, as alleged in the complaint (A158), the petitioners issued a
deceptive press release falsely indicating to the public that the
respondents’ financial resources had deteriorated, when
petitioners knew that said statement was untrue, and so
acknowledged previously in certain hearings that the assertion
was untrue.

' against the respondents, t

y of 1973 defendant Campbell issued a f'mal
adopting verbatim the sanctions
ant Bain in the original complaint
hough respondents had not for some
registered as futures commission mf.:rchants or
o the petitioners’ regulatory authority. Indeed,
ded the registration of the respondcx.\ts
ondents were no longer registered with

In Januar
decision and  order
recommended by defend

years either been
otherwise subject t
the petitioners suspen
despite the fact that resp
petitioners.

As alleged in the complaint (paragraph 12, A158-159)%
respondents were required to speqd an aggregate am_oum.tl(l)c
approximately $30,000 in defe.n‘dmg themselves agamstd .
wrongful proceedings of the p_etmone'rs. That these [{r?cee. m}gls
were wrongful has been clearly established py the decision 11'l11 the
Second Circuit indicating that the procecdlflgs should ggth aﬁe
been commenced without the normal warning letter, whic ht e
petitioners themselves admit, if it had been issued, would have

resulted in compliance with any alleged deficiencies.

The commencement of the unauthorized pr.oceedings l?y the
petitioners against the respondents, without notice or warmngla;
required by law, was in violation of due process, an§ C(')up e
with the knowingly wrongful press release and the msm;en;c
upon proceeding against the resfpondcr%ts even afFer they 11‘2 t tte
petitioners’ jurisdiction, was with mahce_and with a deliberate
intent to destroy the business and reputa'fxo.n of the res;.)ondentsd,
and the petitioners did in fact seve.rciy injure the bus1‘ness and
reputation of the respondents by t?ns V}olatlon of the nght? lan
privileges of the respondents, the violation <‘)f due process 0 awt,_
and the taking of respondents’ property without due process O

law.

The petitioners sought thereby to suppress the .legl‘tlmate
of the respondents, directly or mdlrect_ly,
ongress had not granted them authority
dents and accomplish the

business activities
which business activity C
to regulate, and to punish the respon
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publicity (A159).

This unauthorized and illegal activity by the petitioners did
not only deplete the financial and human resources of the
respondents, but discouraged and chilled the campaign of
criticism the respondents had commenced against the
petitioners, thereby depriving the respondents of their rights to
free expression guaranteed by the First Amendment of the
United States Constitution.

The petitioners also failed to furnish, in the public files
made available to third parties, the respondents’ answer to the
complaint and sought thereby to subject respondents’
unregulated business affairs to harm, discredit and damage
(A160). The issuance of the deceptive press release indicating
that respondents’ financial situation had deteriorated since the
issuance of the original complaint, which factual assertion was
known by the petitioners to be false, had a serious effect upon
respondents’ public standing and the willingness of customers
and business associates to do business with the respondents.

Those petitioners who were law enforcement and
investigative officers did abuse legal process and maliciously
prosecute the respondents, demanding sanctions against them
when they were no longer subject to governmental jurisdiction
and acting outside of the scope of their authority, said
petitioners did also pursue prosecution known to them to be
wrongful (A160-161). Petitioners did also, by publishing false
information about the respondents and wrongfully making
public distorted information about the respondents, invade the
privacy of the respondents and cause them substantial injury.
The petitioners, with intent to harm the respondents, did
negligently publish false information about the respondents
causing the respondents harm (A161).

By reason of all the acts of the petitioners, the respondents’

i

s

DUSINESS LUCULIEU HEAVY Maiitidl @iis Ciiviisims s esay,
damaged immeasurably, and respondents were denied their

constitutional rights.

Some of the facts in this case are more elaborately laid out
in the affidavit of Arthur N. Economou (A15), whicl? was
originally made in support of an appiication to stay the 1llffgal
proceedings the defendants-petitioners had commenced a.galn-st
the respondents. The Court of Appeals for the Second Circuit,
in the case of Economou v. Department of Agriculture, et al.,
494 F.2d 519, held on March 28, 1974, that indeed for one
reason at least, the actions of the defendants-petitioners against
the respondents was wrongful (found in Appendix B to the Brief
in Opposition to the Petition).

QUESTION PRESENTED

Whether federal government officials who have acted
wrongfully, breaching constitutionally protected rights and
committing other tortious acts, have an absolute immunity from
suit for these wrongful acts which were both within and beyond

the ambit of their official responsibility.

SUMMARY OF ARGUMENT

A. The alleged immunity from suit by the government and
its officers has its origin in the concept that “the King can do no
wrong”. This concept did not mean that either the King or his
ministers were absolutely immune from suit. The “petition of
right” and other remedies existed so that suits could be brought
against the Crown, and if endorsed, as they generally were, with
the words, “let justice be done”, then the matter would proceed.
In addition to the petition of right, there were numerous other
means of proceeding against the Crown and its officers.




do no wrong”, which included an additional doctrine, na
that he was not liable for the wrongs of his servants in that tﬁe :

could not do for him what he could not do for himself,.{;-u :
transplanted to the democratic United States. In addition tq lh;; |

vestige of monarchy having been transferred to the Upjoi?
States, it lost certain of its efficacy, because once the King
abolished, some courts concluded that where in the pa
procedure had been authorized by petition of right, there wag'
now no one authorized to consent to suit. i
38
Nevertheless, early in American history there were
permitted against federal offices, e.g., United States v, [oo%
106 U.S. 196 (1882). L

At an early stage in the development of the immunity’
doctrine in the United States, a distinction was made between P
the acts of high-ranking officials requiring discretion, who might

S

be held immune to suit within that area of discretion, and thoge"

officials acting in a ministerial capacity, who were clearly liable §

for their torts.

C. 1. In the case of Bivins v. Six Unknown Named Agents,
403 U.S. 388, which was remanded to the Second Circuit (456
F.2d 1339), this Court held that federal officials were liable i
damages for violation of the constitutional rights of others,™

-

except that they were given the defense of good faith and

probable cause.

2. While it is clear that federal officials can be held liab
for “Bivins” type torts, in the area of traditional intentional
torts, Barr v. Matteo has been held by some to bar high-ranki
officials, acting in discretionary areas, from liability. Some
courts and the petitioners in this case have wrongly conStrue&
Barr v. Matteo to hold that all federal officials acting within the
outer scope of their authority are immune to all suits for their
tortious conduct. In fact, the Barr holding is a much mo

) llm“cd holaing atu wwse w~- ¢

R padeh U e

. amcﬂablc to su

~and are n

_____ o v rasmataans

. for their intentional torts. The Barr holc?ing requires an
mblc- "’ of the position of the federal official, the scope of
ear 1 and the factual circumstances of the case. When
s lligenc h a context, all petitioners here would be

in suc .
analyzed it. with the possible exception of the Secretary of

Agriculture.

3. With regard to the torts the petitioners committed
uid‘c the scope of their authority, they are clearly liable to suit
o ot protected by any doctrine of immunity.

IL.

The decision of the Second Circuit Court of Appeals in this
case. Economou v. U.S. Dept. of Agricu{ture, 535 F.2d 688, is
c(x}:sistcnl with the holding of this CO}lrt in ;'S‘cheuer v. Rhodes,
#16 U.S. 230, and applies the limited {m.mumty granted to state
officials pursuant to a Section 1983 suit in Scheuer v. Rhodes to
federal officials with regard to Bivins and otl.ler type torts. The
opinion of the Second Circuit is consistent with the holdings oi:
aumerous other courts of appeal in applying Scheuer v. Rhodes
limited privilege of immunity to federal officials.

III.

A. On the other hand, the petitioners’ assertion that Barr v.
Matteo, 360 U.S. 564, grants total immunity to all federal
officials acting within the outer perimeters of their authority,
accords neither with the actual decision in Barr v. Matteo nor
with trends in the law. Doe v. McMillan, 412 U.S. 306, is not
mercly a gloss on Barr, but makes quite clear that even
Congressmen, whose immunity is spelled out in the
Constitution, when acting outside of the direct legislative sphere,
may be held liable for wrongful dissemination of certain
documents.

e
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wiln a person’s good name, reputation, NONOr and iLegrity, LS
Court has advised particular caution. Wisconsin v.
Constantineau, 400 U.S. 433.

B. Not only the trends of the cases but also legislative
trends which have eliminated the need for specific amounts in

controversy for bringing suit against an officer or employee or

agency of the United States, Pub. L. 94-574, 90 Stat. 2721, and
the modification of 5 U.S.C. §702 by Pub. L. 94-574 permitting
the accountability of federal agencies to injunctive, declaratory

judgment and writ of mandamus relief, all bespeak of the trend -

which, as the Committee on the Judiciary noted, . . . is strong
with regard to the elimination of sovereign immunity.”

C. Clearly the. uniform standard of limited good faith,
reasonable immunity for certain federal officials, enunciated by
this Court in Scheuer v. Rhodes with regard to state officials,

seems to be preferred by the overwhelming majority of courts

and writers.
IV.

A. The concept of the rule of law, wherein all perscns are
subject to its mandate and liabilities, is fundamental to our
system of government.

B. While judges, legislators and prosecutors enjoy certain
special immunities, which are often, at least with regard to
judges and prosecutors referred to as quasi-judicial immunity,
this immunity itself, as explicated in Imbler v. Pachtman, 42¢
U.S. 409, is limited to certain very specific acts of a prosecutor.
Thus as this Court stated in Imbler v. Pachtman:

“We hold only that in initiating a prosecution
and in presenting the State’s case, the prosecutor
is immune from a civil suit for damages under
section 1983.” 424 U.S. 409, 431.

;;.:.rongful acts of prosecutors within his area of immunity can
still be substantially harmful to persons affected by such acts.

The chief constant thread which runs through all the grz_mts
of immunity, both to judges, legislators, prosecutlors and high-
ranking officials, is the need in each case for pfirtxcular}y broad
discretion in. order to effectively carry out official duties.

D. In addition to having a uniform standard for the
liability of both federal and state officials, which apparently has
come about as a result of the interpretation of Scheuer v.
Rhodes by federal courts of appeal, it is also desirabl.e to grant a
remedy to those wrongfully aggrieved by official action. Several
writers have suggested that one way to effectuate such a result
would be to apply the doctrine of respondeat superior to
officials who are employed by federal agencies. Under such
circumstances persons could recover from the agencies, thereby
insuring themselves a solvent defendant if ttfey have been
seriously wronged, and at the same time eliminating the nef:d to
sue the individual government official, who, in the ordlpary
course of events would be reimbursed by some form of private

bill for his wrongful acts.

E. In view of the fact that this case has not proceeded to
discovery, and the facts of the case have yet to be developed, as
noted in Scheuer v. Rhodes, 416 U.S. 232, 243, the matter
should be remanded to the courts below, for proceedings
consistent with the opinion of the Second Circuit of Appeals,
save that the agencies which have been sued should now be
restored to the status of defendants in the original case.
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WERE EVER ABSOLUTELY IMMUNE FROM Clvi
SUIT. i

A. Review of the Origins of the Doctrine of Sovereign ‘ll'l(:l‘:

Official Immunity Establish That Neither the Crown Nor ijty

Servants Were Ever Absolutely Immune from Suits for Thejr
Wrongful Acts.

The alleged immunity from suit by the government aﬂd‘.i t; :
officers has its origin in the concept that “the King can do ng
wrong.” Scholars have asserted that the original meaning of that e

expression in England was that the King was not allowed —

indeed, not entitled — to do wrong.! There is, as has been noted, :.
. e . . . L
a clear distinction between the immunity of the sovereign from °

suit and the capacity of the sovereign to violate the law.2 There
was the feeling that “. . . it was necessarily a contradiction of his

sovereignty to allow [the King] . . . to be sued as of right in his. ""

own courts.”? This idea did not become fully established until

the days of quite absolute monarchs in the sixteenth century, :

and then “. .. it was always coupled with the qualification that

for every act of the King some minister was always X

responsible.”

The consent, which was required of the King in England so

that he may be sued in his own name, was not based on a view

1. L. Jaffe, Suits Against Government and Officers: Sovereign Immunity,

77 Harv. L. Rev. 1, 4 (1963).

2. Id

3. W. Prosser, Law of Torts 970 (Hornbook Series, 4th Ed., 1971).

4. Id. at 971.

_that e -

.

i(uagainst himself, ncverthelegs, when a petition was
him, he endorsed on the petition words that

‘1ed the courts tO proceed, namely, “let justice be done.™
I‘N‘.'.rm“llfc:re was a distinction between ‘sovereign immunity and
Thusq acity of the King to violate the law, for as Jaffe has
the C‘.: ut, if the King endorses a petition permitting the courts
:‘:m;lriwc:cd‘againﬂ him, then obviously, the King has acted
L

jssuc @ Wr
prcscnlcd to

.
- contrary to law.

gland there were many suits against the Crown which
against the ministers of the Crown.

e the Crown by name, “. .. consent

In En :
could be pursued by suits
And when necessary to su
apparently was given as of course.”

At the time of Henry % .. the King’s Exchequer, acting

——
5. Jaffe. supra note l,:at 3:

6. Jaffe. supra note 1, at 4.

7. But ¢f. Kawananakoa v. Polyblank, 205 U.S. 349, 353 (1907). The
concept of petitioning the King arose from the time of Edgar I, who wished to
give cveryone an opportunity to approach him. From this grew the practice of
handling petitions which are screened by special commissions, the Privy
Council or the Chancellor. If petitions were endorsed, “let justice be done”,
{hey were tried by a commissioner of a department and finally sent to either
|hc. I:xchequer, Chénccry, or King's Bench for ultimate disposition under the
law. While a petition could be refused, ordinarily a petition of right would not
be refused without some legal justification by the King or the institutions that
fiundled the petition. In addition to a petition of right, there were other means
of sccuring special kinds of relief, such as the traverse or monstrans de droit,
winch was used for real property claims in which the Crown had an interest.
Ihe Equity Division also entertained some suits against the Crown because, as
Jaffe has noted, certain procedural prerogatives were granted the King in the
Chancery Courts. The Court of Exchequer, as a court of revenue, gave relief in
certain special matters. A petition of right also lay for breach of contract by
the Crown, Jaffe, supra note 1,6, 8. See also United States v. O'Keefe, 78 U.S.
(11 Wall) 178 (1870).

8. Jaffe, supra note 1, at 1.
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as sort of an administrative court, could at the suit of private
individuals discipline the sheriffs and bailiffs . . . and order them
to desist and answer to the individual for their trespasses.

Otherwise, . . . the modern idea that an official who commitsa - . -}

wrong is responsible personally was not yet of absolute effect;
the King can claim the act as his own and thus insulate the
officer from responsibility.”® Judgment could be granted, of
course, if the King disclaimed the act. “Thus one who had been
disseised in the King’s name could recover his land by bringing
an action against the officer.”!® Later statutes in 1285 permitted
those imprisoned for a felony without indictment to sue for false
imprisonment. During this time, however, the King’s permission
to sue officers outside the Exchequer was still needed, though
the King’s privilege was gradually waived as to lower officers.

Jaffe points out that the impact of government upon the
individual in the nineteenth century was primarily at the local
level, and local officials were subject to the direct control of the
Privy Council. They could be sued at common law, as well as
proceeded against by criminal presentment. There was no need
for consent to sue them. Nevertheless, the Crown apparently did
not renounce its power to interfere with the progress of
proceedings and remove them to the Privy Council.!! There were
numerous suits commenced against a variety of officers in the
1600’s so that by a statute of James I in 1609, a losing plaintiff
was required to pay double costs.!2

In the famous case of Ashby v. White, 6 Mod. 45, 87 Eng.
Rep. 808 (Q.B. 1702), rev'd., I Brown P.C. 45, 1 Eng. Rep. 417
(H.L. 1703), it was established that a party could sue — in this

9. Jaffe, supra note 1, at 9.
10. Jaffe, supra note 1, at 9.
11. Jaffe, supra note 1, at 9, 10.

12. Jaffe, supra note 1, at 10.

14

mentary official — for corrupt rejection of a vote in
a Parliamentary election, and not merely for f:respass, for taking
of goods, interference -with land, or a llaymg han‘d.s on .the
person. Thus here is an interference with a political right

involving no trespass in which suit was permitted.

case a Parlia

Jaffe points out that:

«It must be admitted, in fact, that there have
been in the past relatively few instances of actions
against officers of state, against the ‘Kir}g’s
servants,” those high secretaries who function
directly for him in the conduct of government.
This may be a consequence not of a doctrine of
nonsuability as such but of discretion . . . or
privilege — not privilege ~against suit, but
privilege to act. Or it may be because normally
the actions of high officers do not involve the
direct interferences associated with trespass.”!?

Thus Jaffe concludes that Dicey’s famous dictum thgt all,
including officials, have the same responsibility for t'helr acts
under the law may not be completely accurate.'t That is to say,
while there were indeed many suits against inferior officers in
England at the time, !5 there were very few damage suits as such
against high officers. There nevertheless were famous cases
against high officers of the Crown, including one of the Lords of

the King’s Privy Council.'é

13. Jaffe, supra note 1, at 15.

14. Jaffe, supra note 1, at 15; Dicey, Law of the Constitution, 189 (8th
Ed. 1915).

15. There were also many suits where the prerogative writs were issued

against high officers.

16. Jaffe, supra note 1, at 15, citing the case of Entick v. Carrington, 2
Wils, 275, 95 Eng. Rep. 807 (K.B. 1765).
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In 1865 there was a decision which held that the petition of .-

right did not permit recovery against the King for the torts of a
servant of the King, not because of the Crown’s immunity to
suit, but rather because, since the King could do no wrong, no
one could commit a tort in his name, and thus the doctrine of
respondeat superior was held inapplicable. Thomas v. The

Queen, L.R. 10 Q.B. 31 (1874)."7

~ The writs of certiorari, mandamus, quo warranto, and
habeas corpus ran against many official boards and

commissions, though not against the King’s high secretaries of

state, and in the case of illegal official action, one could sue the
King’s officers for damages.!8

Mandamus, certiorari, and writs of error were all used in

the early and mid-seventeenth century. Nevertheless, there were

times when the courts held they were powerless to act because of
the prerogatives of the central government.!?

It is quite clear from this brief summary of English law that
neither the sovereign nor the office of the state enjoyed absolute
immunity from suit. Aside from writs which could be used to
correct official wrongdoing, clearly lower officials were subject
to suit in many instances, and even high officers of the Crown
had to answer in damages for certain wrongs. Thus under

17. Holdsworth and Jaffe both criticize this decision in that it rests on
reasoning which does not take into consideration our contemporary notion of
respondeat superior, namely, the duty of the principal to make good on
damage done by his agent in carrying out the principal’s affairs. There were

later cases that held that the petition of right covers the statutory duties to pay B

compensation for use of property. Jaffe, supra note 1, at 8.
18. Jaffe, supra note I, at 8.

19. Jaffe, supra note 1, at 16, 17, 18.

16

English law: “There was a wide range of actions for damages

- against officials.”20"

B. Review of the Early History of the Doctrine of Sovereign
and Official lmmunity in the United States Establishes That
Neither the Federal Government Nor Officials of the Federal

Government Were Ever Absolutely Immune from Suits for

Their Wrongful Acts.

Despite the expulsion of the monarchy, certain facets of the
doctrine of sovereign and official immunity became part of the
law of the United States of America.

“Just how this feudal and monarchistic doctrine
ever got itself translated into the law of the new
and belligerently democratic republic in America
is today a bit hard to understand.?!

By a magnificent irony, this body of doctrine and
practice, at least in form so favorable to the
subject, lost one-half of its efficacy when
translated into our state and federal systems.
Because the King had been abolished, the courts
concluded that where in the past the procedure
‘had been by petition of right, there was now no
one authorized to consent to suit.”?2?

. ?0. Jaffe, supra note 1, at 19, Nevertheless, Jaffe notes that a serious
deficiency of the law was the nonliability of government for the torts of its

’\crvams. This did not of course mean that the servant was not liable for his
orts.

an il.z Prosser, supra note 3, 971. But ¢f. Cohens v. Virginia, 19 U.S. 264
ey 12.5 L. Ed. 257 (1821); Kawananakoa v. Polyblank, 205 U.S. 349, 353:
*7 Sup. C1. 526, 51 L. Ed. 834 (1907). o

22,
. ch:ffC. s:p_ra note I, at 2. Jaffe notes that the states were resistant to
; o . :
n their debts, which may in part account for the survival of the

(Cont'd)

bein
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At an early period in American legal history, suits we
permitted against officers of state governments.?? In the famqy
case of United States v. Lee, 106 U.S. 196 (1882), which wag 3
suit against a federal officer, the owners of the estate of Genera] ;
Robert E. Lee were able to eject two officers of the Uniled
States who had wrongfully taken possession of the land for
failure to pay taxes, despite the proffer of taxes on behalf of the
owners. In that it was alleged that a petition of right would have
been required in such a case under English law, assertions were
made that no suit would lie. This Court held, however, that in s
view of the essential difference between the character of the two
governments “. . . little weight can be given to the decisions of
the English courts. .. .”% . E

A long series of cases differed in their results as to the
Hability of federal officers for suit for breach of contract and |
equitable claims against property in the hands of the ':'_; s
government.? In the famous case of Larson v. Domestic and
Foreign Commerce Corp., 337 U.S. 682 (1949), it was held that '
a suit may be brought against an officer of the federa] :
government if he has acted unconstitutionally or witra vires his
authority. Nevertheless, there is some wording in the Larson -
case which limits this broad assertion.26 T

(Cont'd) : B
doctrine of sovereign immunity. The Eleventh Amendment to the Constitution J

of the United States was passed in part to insulate the states from suits,
particularly those for breach of contract.

23. Osborn v. The Bank, 22 U.S. (9 Wheat.) 738 (1824), Jaffe, supra note
I, at 21. See also dissenting opinion in United States v. Lee, 106 U.S. 196
(1882).

24. 106 U.S. at 208. See Jaffe, supra note 1, at 23, 24.
25. See Jaffe, supra note 1, at 29-35.

26. See Jaffe, supra note 1, at 34 and 337 U.S. at 691, 693.

discretion.

officer acts in a minis

18

. examination of damagé actions against officers of t}_xe
" Cxt reveals that there has generally been a dichotomy in
nliability between cases in which the ofﬁc.er has
or power to make a choice between <_hffere{:t

in which case he would not be hel_d llal-ale in
f he made the wrong choice. In cases in which an
terial capacity wherein he fails to perform
he has been held liable for his torts.

govern me
asserting

alternatives, 17
Jamages even !

his ministerial functions,

Certain have argued that the ministerial-
erie

Jiscretionary distinctions are really conclusory distinctions based
15Cre ” ) :
court’s analysis of the following:

writers

upon the

_w  the character and severity of the plaintiff’s
injury, the existence of alternative remedies, the
capacity of a court or jury to evaluate the
propriety of the officer’s action, and the effect of
liability whether of the officer or of the treasury
on effective administration of law.”?

Historically, judges, prosecutors, legislators, and cex."tain
other officers were given immunity from suit for acts within
certain specific authority, which shall be discussed below.

“In the older tradition the immunity of these
lesser officers was usually qualified by a
requirement of reasonableness or at least ‘good

faith’; «

There is no question that the courts have held that certain
officials enjoy absolute immunity under certain circumstances,
particularly where they are operating in areas of discretion or

27. L. Jaffe, Suits Against Governments and Officers: Damage Actions,
17 Harv. L. Rev. 209, 219 (1963).

28. Jaffe, supra note 27, at 221. Jaffe recognizes that some jurisdictions in
1963 had abandoned this qualification.

147

TR I R b >

T R 2ot A e e o =

R 2
s




3|
4

150

2 ¢ d

was held spfficient to allege = zuse of action, for the court held =~
that: g

“Thus the officer mwi allege and prove not only
that he believed, in .4 faith, that his conduct
was .lawful, but z20 that his belief was
reasonable.” 456 F.ZZ at 1348,

It hasbeen strongly arg-=d that the Bivins good faith defense
has resulted “. . . in a tipping of the already precarious balance A
‘between the objectives of =ificient law enforcement and the
maximization of due process liberties.” The assertion of the
privilege, wherein an individual ordinarily would be held liable .
but for its existence, while different than an immunity, which is %
the absence of all civil liability, has nevertheless been considered .
by more than one writer to have gone too far.® :;;

The limited defense to suits arising from violation of iz
constitutionally protected rights, as in the case of warrantless
wiretapping, has been described as requiring that the defendants - g
establish “. . . (1) that they had a subjective good faith belief 5"
that it was constitutional to install warrantless wiretaps under A
the circumstances of this case; and (2) that this belief was itself G
reasonable.” Zweibon v. Mitchell, 516 F.2d 594, 671 (Ct. of ¥
Appeals, D.C., 1975). _ ; g

Applying the concept of what has been called the “Bivins”
torts to some of the facts in this case, as alleged in the complaint
(A156-162) which must be regarded as true for the purposes of

38. Comment, supra note 30, at 945.

39. As noted in Comment, supra note 30. at 949, for a police officer t0 be ;
immune from suit, Pierson v. Ray, 386 U.S. 547, held the arrest had to be
made with probable cause, which is a jury question, and there had to be 8
reasonable good faith belief that the arrest was authorized by a then-cxisting _
valid statute. It had been argued that Bivins turns the Piersonv. Ray test into &
single test, namely, whether the police officer reasonably and honestly rexnrd{
himself as in compliance with the law. :

s

this action, " . . plaintiffs and their affiliates were sharply
critical of the staff and opefations of defendants and carried on
a vociferous campaign for the reform of the defendant
Commodity Exchange Authority to obtain more effective
regulation of commodity trading.” (A156-157). Defendants, in
order to stop tHese activities of the plaintiffs, did bring on
unauthorized proceedings, issue illegal and punitive
administrative orders, in order to discourage the respondents-
plaintiffs’ free speech, and “. . . the defendants discouraged and
chilled the campaign of criticism plaintiffs ANE and ANE Inc.
directed against them, and thereby deprived the plaintiffs of
their rights 1o free expression guaranteed by the First
Amendment to the United. States Constitution.” (A160).

Indeed, in a related case, in which the respondents-plaintiffs
sued some of the petitioners-defendants, the Second Circuit
Court of Appeals has held that the entire proceedings
commenced by the petitioners herein were wrongful, for among
other reasons, in that they were “. .. made in a proceeding
instituted without the customary warning letter, which the
Judicial Officer conceded might well have resulted in prompt
correction  of the claimed insufficiencies. Under these
circumstances, the finding of willfulness appears erroneous on
the record taken as a whole, and the sanctions imposed
unwarranted.” Economou, et al. v. U.S. Dept. of Agriculture,
494 F.2d 519 (2d Cir. 1974).% Indeed, the Court of Appeals in
that brief opinion held that it need not address most of the
grounds which the respondents had alleged made those
proceedings wrongful. Thus only one of the respondents’
allegations was discussed.

In addition, as alleged in the complaint (A159), the
defendants, by bringing unauthorized proceedings against the
pluntiffs without notice or warning as required by law
~ .. violated the rights and privileges of the plaintiffs under law

40 Found in Appendix B to the brief in opposition to the petitionfor a
wiit of certiorari.
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and the United States Constitution, including their rights to due
process of law.” The defendants, who are the petitioners in this
case, also brought on unauthorized proceedings when the
respondents were no longer subject to their jurisdiction (A159),
which proceedings were in excess of their lawful authority,
and thereby deprived the plaintiffs-respondents of due process of

law.

If police officers can be held liable for warrantless searches
where no crime was committed in their presence, then certainly
executives of a federal agency, conspiring to deprive an
individual of his freedom of speech in order to protect what they
deem is their position in the government, who also violate due
process of law by bringing on unauthorized proceedings, without
fulfilling the statutory requirements, against those not subject to
their jurisdiction, must also be subject to suit for violation of the
constitutional rights of those injured by such acts.

Furthermore, as alleged in the complaint, the defendants
did “. ..in excess of their regulatory authority and their
discretionary functions and powers. .. issue administrative
orders, illegal and punitive in nature, against the plaintiffs after
plaintiffs ANE and ANE Inc. were no longer subject to their
authority, deliberately causing the plaintiffs substantial personal
and economic harm . .." (Al59). If indeed the defendants did
what has been alleged in the complaint, namely, issue illegal and

punitive administrative orders in order to cause the plaintiffs

substantial commercial harm, and to abridge their rights to free
expression, it is beyond peradventure that they are liable to
suit. It is also quite possible that if they did these things, they are
acting outside the scope of their authority. In fact, by failing to
issue the warning letter and taking immediate action, despite the
fact that it was admitted that if a warning letter had been issued
the respondents would have corrected any alleged deficiencies,
there is already a strong presumption that malice or gross
negligence amounting to malice was involved in the actions of
these defendants-petitioners against the plaintiffs-respondents.

As this Court has said with regaid o a osvhows IV
member, he is not immune to liability, for damages “ o if Be
knew oOf reasonably-should have known that the action he took
within his sphere of official responsibility would violate the
constitutional rights of the student affected. ... A
compensatory award will be appropriate only if the school board
member has acted with such an inpermissible motivation or with
such disregard of the student’s clearly established constitutional
rights that his action cannot reasonably be characterized as
being in good faith.” Wood v. Strickland, 420 U.S. 308, 322
(1975). In this case, we have such lack of good faith.

[t has been strongly suggested that this Court incorporate
the doctrine of respondeat superior into federal common law
under §1331 in order that the actual agencies who employ the
individuals who are being sued may be liable for suit.4! Quite
clearly, . in any event, the respondents in this case have no
absolute immunity for their actions in violation of the
respondents’ constitutional rights.

2 Liability of the petitioners for traditional torts.

In the area of traditional torts, certain officers have been
held to have absolute immunity.#? It has been said by certain
well-known authors that: «  the strong tendency of the law
seems to be that some officers have absolute immunity from
liability . for traditional torts but that officers with the same

PR

41. Comment, supra note 30 at 977. See also p. 972, footnote 233, which
lists the authorities that supports the proposition that: “The most satisfactory
and compelling solution to the problem of compensating civil rights plaintiffs
is to hold the governmental entity directly responsible for the acts of its

officials.”

42. Assume, for the purposes of this section, that all petitioners acted
within the scope of their authority, for if not they are clearly subject to

liability.
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discretionary power have only a qualified immunity for a Bivins .

tort or for a violation of §1983.74

It has been suggested that the distinction between a
traditional tort and a Bivins tort is not a good one. It is
presently grounded primarily on the case of Barr v. Matteo, 360

U.S. 564, where it was held that a high-ranking officer was -

immune to suit for libel arising out of statements he made about
two employees in a press release. Aside from judges,
prosecutors, and legislators: “The law of privilege as a defense
by officers of government to civil damage suits for defamation
and kindred torts has in large part been of judicial making. . ..”
Barr v. Matteo, 360 U.S. 564, 569. This Court in the Barr v.
Matteo opinion stated that this privilege was not confined to

heads of executive departments, for as the Court said:

“To be sure, the occasions upon which the acts of
the head of an executive department will be
protected by the privilege are doubtless far
broader than in the case of an officer with much
less sweeping functions. That is because the
higher the post, the broader the range of
responsibilities and duties, and the wider the
scope of discretion, it entails. It is not the title of
his office but the duties with which the particular
officer sought to be made to respond to damages
is entrusted, the relationship of the act
complained of to ‘matters committed by law to
his supervision or control,’. . " 360 U.S. at 573,
quoting Spalding v. Vilas at 498.

43. K. Davis, Administrative Law of the Seventies (supplementing
Administrative Law Treatise) 583 (June 1976). Davis also suggests that “such
law probably cannot endure.” Jd.

44. See also Spalding v. Vilas, 161 U.S. 483 (1896), wherein a cabinet
officer. the Postmaster General, was granted absolute immunity from suit.

Even in the Barr v. Matteo opinion, this Lourlluau au:u:u
that although they held the pgtitioncr absolutely p}'mleged, ‘the
question is a close one, but we ca_nnot .say ‘thz}t it was not ‘an
a’ppropriate exercise of the discretlon‘wnh which an CX(-:CUthC
officer of petitioner’s rank is necessarily clothed.to publish th‘e
press release here at issue in the circumstances disclosed by this

record.”®

etitioner in the Barr V. Matteo case was the acting
director of an important government agency, and as such he. was
clothed with very substantial duties conferr.ed. by tl}e President
by Title [1 of the Housing and Rent Act.* His integrity had been
challenged, as had that of his agency, ol the.ﬂoor of the Senate
and been given wide publicity. ~Certain correspc.n.ldenc,e
apparently had been sent to a Senator over th'e petitioner’s
signature and incorporated into the Congressional Record
without his knowledge, which could reasonably be read as
defending a position different than the one he ha.d taken at the
beginning of the matter. Thereforc,_ his publicly lexpress.ed
statement, this Court held, announcing persopnel a:ctlons whnc.h
he planned to take in reference to'w1dely @sscrmnated .pubhc
charges was an appropriate exercise of. discretion which an
officer of that rank must possess if he 1s to function ably in
public.*” Thus, in the traditional tort area, aside from Fhe Sp?m,al
situations of judges, prosecutors, and 1egislat0rs' acting w%t}.'un
the scope of certain authority, important officials exercising

discretion are immune from suit.

The p

Applying the Barr cas¢ to the facts in this case, one can
hardly see where any immunity at all could be granted to any of
the defendants with the exception perhaps of the Sfacretary of
Agriculture. It is alleged that defendants-petitioners did release a

45. 360 U.S. at 574.

46. Id.

47. 360 U.S. at 574, 575.
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deceptive press release falsely indicating that respondents’
financial resources had deteriorated when the defendants-
petitioners knew that the statement was
acknowledged that said statements were untrue. Said deceptive
press release damaged certain of the respondents’ credit standing
and affected the willingness of customers to do business with the
respondents. In addition to the tort of libel, abuse of legal
process, malicious prosecution, invasion of privacy, negligence,

(A156-161).

3. Torts committed outside the scope of the authority of
government officials.

It is beyond peradventure that the complaint alleged that

- the defendants acted both within and without the scope of their

authority. Furthermore, it is quite clear that no affidavit
accompanied the defendants-petitioners’ motion to dismiss in
this case. Indeed there is no knowledge as to who performed
certain functions and exactly what functions they performed in
this case except affidavits belatedly injected into these
proceedings by two of the petitioners, namely, T. Reed McMinn
and Richard W. Davis, Jr. (A141-149). These affidavits state in
conclusory form the role certain of the petitioners were alleged
to have with regard to the wrongful attacks and proceedings
brought against the respondents. If these allegations, as alleged
by such affidavits, are to be regarded as a full statement of what
occurred in these proceedings, without the opportunity to fully
examine the facts and documents, then there indeed would never
be much use for any legal proceedings. Parties could, by ex parte
affidavit, place themselves in a position as to be completely
outside the scope of the judicial process. Clearly the law never
intended developments of this type. For the acts outside the
scope of their authority, the petitioners are in the situation of
any other individual before the law, namely, they are liable for
their torts pursuant to law.

i+ Fmi

untrue and - ‘-

" and trespass are all torts which are alleged in the complaint

28

IL

THE HOLDING BY THE SECOND CIRCUIT COURT
OF APPEALS IN THIS CASE IS IN ACCORD WITH THE
PRESENT STATE OF THE LAW.

The petitioners seek to allege facts. based on an aff'!davit of
one Richard W. Davis, Jr. (A142). Said affidavit, which does
not in fact appear in the relevant docket entries (.Al, 2, 3), and
which counsel for the respondents originally objected tc?, was
apparently eventually found and is now r_nade part of th.ls ﬁl.e.
Said affidavit was not before the court during the proceedings in
the district court wherein the defendants-petitioners moved t.o
dismiss this action, and said affidavit, the respondents allege, in
large part does not reflect the true facts of this case. In fact, th.e
respondents most clearly allege that in view of the fact that this

ire matter is based on a motion to dismiss, unaccompanied by

ent ‘
ondents are entitled to have

any affidavits whatsoever, the resp
this matter remanded.

The Court of Appeals, Second Circuit, reversed the
dismissal of this action by the district court and remanded the
case for further proceedings consistent with the opinion (Petition
for a Writ, Appendix A, p. la). Judge Mansfield of the Second
Circuit cited Pierson v. Ray, 386 U.S. 547 (1967) for the
proposition that pursuant to a suit under 42 U.S.C. §1983,
policemen were “. .. limited to the qualified common 1.aw
immunity which had been extended to them prior to scctl_on
1983, ie., the defense that they acted in good faith and with
proper cause. . .."In the same case the immunity of judges was
upheld. Furthermore, Judge Mansfield cited Scheuer v. Rhodes,
416 U.S. 232 (1974) for the proposition that the Governor of
Ohio and other state officials were at most entitled to a qualified
“good-faith, reasonable grounds” immunity, the scope of which
would depend upon “the functions and responsibilities of these
particular defendants in their capacities as officers of the state
government, as well as the purposes of 42 U.S.C. § 1983.” The

157
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Court in Scheuer, as quoted by Judge Mansfield held that the
qualified immunity available to officers of the executive branch
depends upon

“. .. the scope of discretion and responsibilities
of the office and all the circumstances as they
reasonably appeared at the time of the action on
which liability is sought to be based. It is the
existence of reasonable grounds for the belief
formed at the time and in light of all the
circumstances, coupled with good-faith belief,
that affords a basis for qualified immunity of
executive officers for acts performed in the
course of official conduct.” Economou v. U.S.
Dept. of Agriculture, 535 F.2d 688, 692, quoting
Scheuer, '

Since there was no factual record before the court, as
Mansfield noted, in the Scheuer case, that matter was remanded.
The Second Circuit opinion points out that several other circuits
have followed the good-faith, reasonable grounds standard as
governing scope of immunity,*8 including the Fifth Circuit with
regard to local elective officials, the District of Columbia Circuit
with regard to Justice Department officials, the Fourth Circuit
with regard to the Secret Service Director, the Fourth Circuit
with regard to the Treasury Secretary, the Eastern District of

Pennsylvania with regard to the Attorney General of the United
States.

The Second Circuit further noted that the qualified “good-
faith, reasonable grounds” standard was more recently affirmed
by this Courtin Wood v. Strickland, 420 U.S. 308 (1975), which
dealt with state school administrators’ and school board
members’ liability to damage. The Second Circuit did not
determine whether the qualified immunity standard required

48. See Second Circuit opinion, footnote 3, found in petition for a writ,
page 1la.

A'.,_‘ -"&"}:‘-bw
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that the defendants be charged with kno'{vle.dge of the cleaxzy

tablished constitutional rights of the plam'nffs, or as held 2
o bers of the Court in Wood v. Strickland, whether in
light of the discretion and responsibilities of his ofﬁce and un(lijr
all circumstances, the acts appearefi to. be a_t t‘he time refisona e
and in good faith. The Second Circuit opinion stated:

four mem

“Applicati‘on to this case of th? gualiﬁcd
immunity standard of either the majority or of
the minority in Wood v. Strickland would call
for reversal in the present posture of the case.”

The Second Circuit opinion cited Imbler v. Pach{man, 4?4
U.S. 409, holding that a prosecutor enjoys virtual immunity
fr(.)m §1983 suits for damages when he acts within the scope of

his judicial duties.*?

The Second Circuit opinion went on to say that Off-l’ClalS
engaged in initiating and hearing .admmlstratlve proceefjlngs,
while enjoying considerable immunity at common law, did %(:t
enjoy the scope granted judges, legislators, and pmgecutors. e
Second Circuit opinion stated that state courts _pcrsmtently, even
in formal action taken by an administrative tribunal, ha\.fe he]_d
that officials could be responsible for tortious c‘onduc.:t if the.lr
acts had been undertaken with malice. Good faith mistakes in
judgmeht were sometimes also held sufficient to affor'd g1-'ounds
for suit. The court went on to lay out the reasons which judges,
prosecutors, and legislators are granted immunity. But as the

Second Circuit stated:

“When it comes to suits against officials of the
executive branch of a government, however,
there does not appear any such obvious need for
absolute immunity, as distinguished from a

49. As has been noted in this case, the allegations are that the individual

petitioners-defendants acted both within and without the scope of their official

duties.
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qualified immunity to insure performance of their
essential government functions. For the most
part, t.he discretionary powers of officials in the
executive branch are more circumscribed than
are those of legislators, prosecutors, or grand
Jurors. Unlike the judge, the official or employee
of a department of the executive branch of a state
or federal government upon being sued for
damages, would not face a conflict of interest if
the st.atc or federal government followed its usual
practice of agreeing to provide him with
represc?ntation by counsel drawn from the
executive branch. For these reasons the trend as
reflected in Scheuer v. -Rhodes, supra, and Wc;od
v. Strickland, has been toward the view that a
qualified rather than absolute immunity is
sufﬁcic?nt to insure the functioning of the
executive branch and at the same time to protect
gngdpublic ag;%iflst abuse of official power.” 535
20.a)‘ 688 (Petition for Writ, Appendix, pp. 16a,

'Il;}?us the Second Circuit held that the individual defendants in
thls case can adequately perform their executive duty by availing
themselves of the defense of qualified “good-faith, reasonable

grounds” immunity of the type a
i pproved by th
in Scheuer v. Rhodes. y the Supreme Court

_The court’s opinion further held that the defendants can
avail themselves of motions for summary judgment in order to

expedite legal proceedings when fa i E
ced :
factual basis. with suits having no
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PETITIONERS’ ARGUMENT DOES NOT ACCORD
WITH THE LAW OR ITS TRENDS.

The petitioners in this case argue that pursuant to the rule
of Barr v. Matteo, 360 U.S. 564, federal government officials
have absolute immunity from damage suits based upon the
performance of their official duties (Brief for the Petitioners, p.
9). The petitioners ignore the fact that the allegations in the
complaint, which for purposes of this action must be regarded as
true, allege that the defendants acted both within and without
the scope of their official responsibilities.

Barr v. Matteo and Doe V.

A. Petitioners Misconstrue

McMillan.

The petitioners argue that “a majority of the Court in Barr
and Howard [v. Lyons, 360 U.S. 593] thus recognized the
absolute immunity doctrine for federal officials.” In fact,
however, Barr v. Matteo did not assert that federal officials have
absolute immunity. Barr v. Matteo was a libel action against a
government official. Four justices joined in the opinion written
by Mr. Justice Harlan; a concurring opinion was rendered by
Mr. Justice Black, and there were four dissenting opinions. The
defendant, Rent Stabilization Director, had issued a press
release about his intent to dismiss certain subordinate employees
under his jurisdiction, because policies they had been involved in
were severely criticized by Congress. This Court held in that case
that government officials’ privilege to civil damage suits for
defamation and kindred torts cannot “. . . properly be restricted
to executive officers of cabinet rank. ..."” Barr v. Matteo, 360
U.S. 564, 572. This Court asserted that immunity comes about
by relation of the act complained of to the matters committed by
law to the government officials’ control or supervision. And
while the Court held that the question was a close one, within the
scope of the particular high-ranking officers’ authority and
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32 Butz v. Economou

TH :

E COURT: And the Commodity Exchange Authority
MR. BUXBAUM: Yes, that is correct. |
THE COURT: Do you ask that that be overturned?

M .
R. BUXBAUM: kWe have asked that it be overturned in our

brief.
THE COURT: Did you cross-petition?

MR. B : i
We havlg)i(nBtﬁllrJIt\:‘.ief;jg;tt:ied:genggfxlgsriicgtti}?n. _We wE |
“_Jish to point to a recent decision that i Ifc e e,
tioners in this particular case wher g ey i iy o
o ' . ‘ e—in Expeditions im-
. S vt s Soe Wikers o
‘ . here ous question if
;?ar:v::l\; ctll:ew 1:sue ab initio as to wpcther gr not the st::fl{l?sﬁ
i ’under PR regfard as a Federal institution, was amenable
st mattsc circumstances he_ would have to reconsider,
fi e l;:}' in view of the legislative history. And it has
bt bcenlstorlcal_ly the concept of sovereign immunity
e }:eca:])gmzed by this Court and by others was,
e e ; 1():ou d not l_lave been made part of our her’itage
o ha% czssa. ;et{:rcn, in the sense that, as some of the ear-
i id, ;_ e pcople were presumably sovereign in
P b es o America; there was no sovereign, and
T :le:ﬁlgn to grant a petition of right, and as,such
g, e inception to grant sovereign immunity to
b <L etrﬁment. Tt}at has b_een said. I realize that in
i umeat as gone since the initial time to today, itis a
i gument to sustain. But I think there is someth’in t
Il th_on}‘( cc})lns@e‘m?g that particular argument e
et ml:}(c; atf it is interesting in the Expeditions Unlimited
g ] Fte (;:rept_:c to thc'Economou case, and it finds the
S Slélp ar;:l:lg; l;li(;tr] ;n accorddwlith its feeling. How-
i ] 1s are read, think the se
. cIi- io:;)sns,o :Il;:: ;:r??l;:urr{ng opinions, indicate that there il;a:::;
i Cc Ilnmds_ of at least three of the justices in the
AL b o umbia as to whether or not Barr v. Mat-
GAA Rhor;e v1lgo_r as it did in view of the decision in
. do. es. It is our fqelmg, at any rate, that Barr v
es not grant immunity to all Federal officials irre-

Mr. Buxbaum for the Respondents 33

their positions and their activities, but only to those
having policy-making positions and acting within the scope of
their authority. It seems to me that others are very well pro-
tected by a good faith, reasonable defense to suit.

1 want to point out that individuals in commerce—

THE COURT: Counsel, it has been suggested to you before
that does not protect them from being sued.

MR. BUXBAUM: No, it does not.

THE COURT: Which is what Judge Hand was concerned

about and what the Biddle case was concerned about, the being

exposed to jeopardy in a civil sense.

MR. BUXBAUM: That is a serious problem, Your Honor.
And yet people in private life, in private industry, are subject to
suit, and it does not prevent them from acting vigorously in
corporate activity. Outside directors of corporations have
been subject to more vigorous suit. Questions of disclosure

have been raised to a new Jevel by the Securities and Exchange

Commission among corporate officers, and corporate officers

are subject to greater scrutiny. People in the commodities and
securities business—not only are they subject to suit individu-
ally under 10(b)(5) for their own wrongdoing, but for failureto
supervise under the New York Stock Exchange laws and under
the laws of NASD. Private individuals and private industry are
subject to suit, and they seem to be ableto vigorously carry out
their activities. Why not Federal officials? Why should they be
any less subject to suit, provided that they are given a good
faith, reasonable immunity, so that when they act in good faith
and reasonably they will not be subject to harassing suits?
It seems to me that there should be a balance between the

rld and the public world of government. 1 think in

private wo
view of the broadening responsibilities of private individuals in

business that Government and Federal officials will act wrong-
fully. And I might point out that there has been a tremendous
growth of Federal bureaucracy, if you want to use that word,
and other government; and there is a feeling among—it is al-
leged thereisa feeling among people that they have lost control
over these bureaucratic institutions. They do not know how

to relate to them. And if they feel they are wrong and that they

spective of
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under the circumstances of the Barr case, the Rent Stabilization
Director was immune to suit for libel. In other words, a high-
ranking official of a federal agency was immune to suit under
the special facts of that case for libel. The Court never stated that
all federal officials are immune under all circumstances from
libel suits, or indeed any other tortious accountability. Barr v.
Matteo did nét even hold that an executive head of a federal
department would be immune from libel suits under all
circumstances. Thus to assert that Barr v. Matteo afforded
government officials absolute immunity seems to be a
misreading of the plurality opinion.

In fact, the Barr v. Matteo case is further clarified by the
decision of this Court in Doe'v. McMillan, 412 U.S. 306 (1972).
As the Court noted:

“Also, the court determined in Barr that the
scope of immunity from defamation suits should
be determined by the relationship of the
publication complained of to the duties entrusted
the officer.” 412 U.S. 306, 319-320.

The Courtin Doe goes on to say that: “The scope of immunity
has always been tied to the scope of. . . authority.” 412 U.S. 306,
320.

Article 1, §6 of the United States Constitution provides in
part that: “[Alnd for any speech or debate in the House
[Senators and Representatives] shall not be questioned in any

other place.” Thus the question of the legislative immunity of

members of Congress, and, as we shall see, executive immunity,
is the issue in Doe v. McMillan. Such immunity, unlike any
alleged immunity in the case at bar, is provided in part by the
Constitution. In the Doe case there was a congressional
committee investigation which was conducted pursuant to
congressional authority, and a report was submitted by said
committee to the Government Printing Office to be printed and

e g

distributed. The pléintiffs attempted to enjoin the distribution of
the report because it contained, th.ey ‘assertgd, defamatory ‘and
objectional material. Both the district coyrt|and a dmde.d
United States Court of Appeals for the Dlstrlcft of polumbla
held that there was absolute immunity to publish said report.
Doe V. MecMillan ‘stated at 412 U.S. 306, 313:

«Qur cases make perfectly apparent, however,
that everything a Member ‘of Congress may
regularly do is not a legislative act within the
protection of the Speech or Debate Clause.”

For example, the Court noted that congressional attempts
to influence the Executive Branch is not protected activity:

‘«“Nor does the Speech and Debate Clause protect
a private republication of documents introdu.ced
and made public at a committee hearing,
although the hearing was unquestionably part of
the legislative process.” 412 U.S.atpp. 313-314.

While public dissemination may serve a legislative purpose
such as informing the public, it is not necessarily protected

speech. 412 U.S. at p. 314.
The Court further stated on p. 315:

“Members of Congress are themselves immune
for ordering or voting for a publication going
beyond the reasonable requirements of the
legislative function, Kilbourn v. Thompson,
supra, but the Speech or Debate Clause no more
insulates legislative functionaries carrying out
such non-legislative directives than it protected
the Sergeant at Arms in Kilbourn v. Thompson
when, at the direction of the House, he made an
arrest that the courts subsequently found to be
‘without authority.””
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Therefore, in the case at bar, even if there is some
immunity, it is clear that those carrying out the order to
distribute the harmful press releases or those unlawfully
prosecuting the plaintiffs-respondents, Arthur N. Economou and
Arthur N. Economou and Co., Inc., are not immune from
liability.

This Court further said that:

“Thus, we cannot accept the proposition that in
order to perform its legislative function Congress
not only must consider and use actionable
material but also must be free to disseminate it to
the public at large, no matter how injurious to
private reputation that material might be.” 412
U.S. at 316.

If Congress, with constitutional protection, cannot
disseminate actionable material without liability, how possibly
can the defendants in this case be immune to suit for release of
actionable information?

The Court clearly said again in discussing Barr v. Matteo
that it “. . . confers immunity on government officials of suitable
rank. . .” for limited purposes. 412 U.S. at 319. Can it
reasonably be contended that all defendants here are of suitable
rank and authority as to be immune to suit?

This Court also asserted that it wrote in the shadow of two
recent cases “. .. where the Court advised caution w]here a
person’s good name, reputation, honor or integrity is at stake
because of what the government is doing to him’. . . .” 412 U.S.
at 324, citing Wisconsin v. Constantineau, 400 U.S. 433 (1971)

and Board of Regents of State Colleges v. Roth, 408 U.S. 564
(1972).

Thus the assertion by the petitioners that: “The issue before

36

the Court, therefore, is whether the d9ctrine of absolute
jmmunity set forth in Barr is to be continued, or \:vhet‘her a
qualified immunity is adequate to protect fedcra‘l officials in th'c
performance of their duties” (Brief for the Petigoncrs, p. 16), is
not, it is respectfully urged, the issue before this Cgurt. In fact,
Barr never did say that all federal ofﬁcials. 'enjoy absolute
immunity from -suit. Therefore, where the Petltlonel_rs go on to
argue in their brief that the absolute immunity doctrine is bast
upon good public policy, there is, in fact, no absolute 1mr_numty
doctrine for all federal officials and never has been, w.xth the
exception of certain acts of prosecutors, judges, anFi legislators
within the scope of certain aspects of their authority.

The assertion that Doe v. McMillan placed a gloss upon
Barr (Brief for the Petitioners, p. 23) does not appear to the
respondents to be a correct analysis of what occ1'1rrcd. I_t seems
that Barr and Doe v. MecMillan both held that immunity o_nly
lay in the facts as discovered, with thos‘e teder'fll officials
operating in an area of discretion or pollcy—‘makmg..Those
administering policy would not be immune to suit except m.sofar
as limited “good-faith” and “reasonable” immunity was available
to said federal officials.

The petitioners go on to argue in their brief, somewhat

‘nconsistently, that in fact even under the old doctrine of Barr v..

Matteo, an official is immune only if his duties involve a
significant element of discretion.

B. Legislative Trends Support an Elimination of Aspects of
Immunity.

Aside from the opinions of this Court, there have been
numerous legislative acts which have taken into conf,ide:-ration
the growth of government in the United States, and its impact
on the lives of the citizens of this country. As a result of t.he f.act
that the federal, state and local governments have grown in size,
the average citizen is much affected in his daily life by large
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bureaucratic organizations. In part as a result of these
circumstances, not only this Court but also Congress has
recognized the fact that the individual citizen must be given
redress against wrongful acts of officials. '

Thus as the Committee on the Judiciary pointed out (14
U.S.C., Congressional and Administrative News, December 3,
1976, p. 6560):

“Based on the testimony presented to this
committee and to the Senate committee, it
appears that the consensus in the administrative
lJaw community among scholars and practitioners
is strong with regard to the elimination of
sovereign immunity.”

The Committee on the Judiciary stated that while there
have been substantial strides towards establishing monetary
liability on the part of government for wrongs against the
citizens by the Tucker Act of 1875 and the Federal Torts Claims
Act of 1946, legislation designed to hold government agencies
more strictly accountable “, . . will strengthen this accountability
[of the federal government] by withdrawing the defense of
sovereign immunity in actions seeking relief other than money
damages, such as an injunction, declaratory judgment or writ of
mandamus.” Id., pp. 6556, 6557.

Thus the amendments to 5 U.S.C. §702 by Public Law 94-
574, while not directly relevant to this case, do broaden the
scope of judicial authority available to the courts. As noted
by the Committee on the Judiciary (House Report No. 94-1656),
the amendment to 5 U.S.C. §702 was “supported by a wide
range of organizations and agencies, including the American Bar
Association, the Federal Bar Association, the Environmental
Defense Fund, the Judicial Conference of the United States, and
the Department of Justice.” (14 U.S.C.,, Congressional
and Administrative News, December 3, 1976, p. 6556.).

38

In addition to this particular statute, 28 U.S.C. §1331 was
mended by Public Law 94-574, 90 Stat. 2721, on October 2.1,
a he requirement of a specific amount In
site to maintenance of any §1331 action
d States or an agency thereof. Thus as

1976 to eliminate t
controversy as a prerequi
prought against the Uni;e
28 U.S.C. §1331 now reads:

“(a) The district courts shall have original
jurisdiction of all civil actions wherein the matter
in controversy exceeds the sum or value of
$10,000, exclusive of interest and costs, and arises
under the Constitution, laws, or treaties of the
United States except that no such sum or value
shall be required in any such action brought
" against the United States, any agency thereof, f)r
any officer or employee thereof in his official
capacity.” (Emphasis supplied.)

Quite clearly, the legislative trend and the judici'al trenq has
been to narrow the scope of official and sovereign immunity.*°
C. Scheuer V. Rhodes May Be Construed To Posit a Single
Standard for Liability of Federal Officials Under 'the
Constitution and Other Laws and State Officials Under Section

1983 Suits.

The petitioners argue that Scheuer v. Rhodes, .416 U.S. 33.2
(1974) does and should apply only to state officials. The'ret is
nothing expressly or impliedly included in the Sch(?uer decxslo'n
that has given the lower federal courts reason to belu?vc that this
Court would hold federal executive officials are entitled to .any
different scope of immunity than state officials. The various
courts of appeals have certainly not felt that Scheuer l_cft them
free to apply absolute immunity whenever federal officials were

50. See also 28 U.S.C. §2680(h), amended by Pub. L. 93-25?, 8.8 Stat. 50,
allowing suits for certain intentional torts committed by investigative or law

enforcement officers.
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“problem by asserting that there was a previous affidavit with
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involved. In fact, in almost all cases they have interpreted
Scheuer to apply to both federal and state officials.’!

The Scheuer holding specifically asserted that:

“Further proceedings, either by way of summary
judgment or by trial on the merits, are required.
The complaining parties are entitled to be heard
more fully than is possible on a motion to dismiss
a complaint.” 416 U.S. at 250.

As noted above, the motion to dismiss that the petitioners
brought before the district court was not even supported by an
affidavit. The petitioners seek to obviate this very essential

regard to a previous motion in the file in the case at bar. The
petitioners’ previous affidavit, having been prepared years
earlier, was relevant, if at all, merely to the question of whether
or not the petitioners should have been preliminarily enjoined
from conducting their attack on the respondents. That affidavit,

on an ex parte basis, alleging certain facts as to the activities of
certain defendants, is hardly relevant.

No affidavits were presented with the motion to dismiss.
And as this Court has held, the complaining parties are entitled
to be heard more fully than is possible on a motion to dismiss a
complaint.

The reasons that apply to the grant of immunity found in
Scheuer v. Rhodes should apply equally to both state and
federal officials. The reasoning in Scheuer v. Rhodes, which held
the matter to be premature when determined merely on a motion
to dismiss apply equally to the case at bar. :

51. See, for example, Mark v. Groff, 521 F.2d 1376 (1975); Apton V.
Wilson, 506 F.2d 83 (1974); States Marine Lines, Inc. v. Schultz, 498 F.2d 1146 .
(1974); Rowley v. MecMillan, 502 F.2d 1326 (1974); Black v. United States, 534
F.2d 528 (1976); Bivins v. Six Unknown Named Agents of Federal Bureau of .
Narcotics, 456 F.2d 1339 (1972), the latter a pre-Scheuer decision. A

“A. The Rule of |

40
Iv.

18 A UNIFORM

CERRED POLICY
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STATNID:‘\RI) FOR LIABILITY OF B
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¢ equal applicability of law to all persons,
has origins in the O\d Testament, and
English law. In the well-known

The concept of th
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words of Dicey:
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versal subjection of all classes to one law
gy | by the ordinary Courts. has been
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+ in that case held that absolute immunity was
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4 lhe cowt
‘ ,:mumlctl up

was " . .
on justivinble issue or a p

presents an
footnote S

169




170

41

“As to these defendants [Nixon, Mitchell and
H.R. Haldeman], no objective good faith defense
is available. The Court finds their activities
relating to the wiretap continuance unreasonable
and in violation of established Fourth
Amendment rights.” 424 F. Supp. 838, 845.

It has also been recently held in a defamation suit that even
though the defendant Smithsonian Institution was absolutely
immune from suits for intentional tort under the Federal Torts
Claims Act, the Chairman of the Department of Anthropology
at the Smithsonian Museum of Natural History was only
entitled to a qualified immunity in a defamation suit.
Expeditions Unlimited Aquatic Enterprises, Inc. v. Smithsonian,
Civ. No. 74-1899 (D.C. Cir., Oct. 20, 1976).5

The argument made by certain scholars that somehow the

reasonable good faith privilege would chill on the job -

performance and make capable individuals leave the government
work force is not persuasive. One writer has argued that:

“These individuals, otherwise faced with potential
liability, might be reluctant to leave the safer
environs of the private sector. Such reluctance
could deprivethe public of the services of many
talented people.”*

In fact, those in the private sector are subject to liability
for their torts. And indeed, if they have breached the
constitutional rights of citizens, they may have meandered into
criminal liability. The increased liability of even outside directors

53. See also Henderson v. Bluemink, 511 F.2d 399 (D.C. Cir. 1974),
where the Court of Appeals for the District of Columbia refused to grant an
Army doctor absolute immunity for negligence.

54. Comment, Governmental Immunity — Degree of Immunity
Applicable to Government Executive Officials in Defamation Suits, 50 Temple
Law Quarterly 191, 202 (1976).

L

ns of said corporations is well

to be deemed safer than the
d statutes

of public corporations for the actio
known. How the private sector 1S :
public sector is difficult to understand. TT}c 'courts and s
have put certain bars in the way of permitting corporations to
reimburse certain corporate officers for wrfangs th.ey l“'lavc
committed. The enforcement of criminal penalties for v1oiat.10ns
of certain antitrust acts are part of the hazartlis of the private
sector. Certainly, it has generally been the public sector that has
peen considered the safe sector. It is certainly prefcrabile to have
a rule of law that applies to all persons, rather than setting.up all
federal.officials as a separate category, immune from redress for

wrongs they have visited upon others.

d Reason to Hold State Officials Under

B. There Is No Goo .
Standard Than Federal Officials Who

§l983 to a Different
Commit a “Bivins” Tort.

It has been noted that:

“Furthermore, no distinction has ever been
explicitly recognized in the cases between s.uits
against state and against federal officers, since
rationalizafion has proceeded in terms of an
abstract sovereign equally applicable to both

types of case.”

And similarly, the courts have held that with regard to

Internal Revenue Service agents:

« . no significant reason for distinguishing, as
far as the immunity doctrine is concerned,
between litigation under section 1983 against
state officers and actions against federal officers
alleging violation of constitutional rights under
the general federal question statute. In contrast,

55. Jaffe, supra note 1, at 23,
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the practical advantage of having just one federal
immunity doctrine for suits arising under federal
law is self-evident. Further, the right at stake in a
suit brought directly under the Bill of Rights are
no less worthy of full protection than the
constitutional and statutory rights protected by
section 1983. Accordingly, we agree with several
courts of appeals in holding that the official
immunity doctrine in suits against federal officers
for violation of constitutional rights is identical
to the immunity doctrine applied in section 1983
suits.” Mark v. Groff, 521 F.2d 1376, 1380.

The Ninth Circuit Court thus held that the IRS agents were only

entitled to a qualified immunity for acts performed in the course
of their official conduct.

The United States Court of Appeals for. the District of
Columbia, in a suit against officials of the United States
Department of Justice, expressly held that the reasoning of the
Scheuer decision,

«  considered in the context of the present
case, mandates rejection of the District Court’s
implicit conclusion that the Justice Department
defendants are shielded by an absolute immunity
while performing official functions. We hold that
a qualified immunity, having the same general
character as that contemplated by the Supreme
Court in Scheuer, is available to the Justice
Department defendants in the present action.
Such an immunity appropriately allows
vindication of the Fourth and Fifth Amendment
rights at stake, while preserving for the officials
involved a shield against liability that will allow
vigorous, legitimate use of power.” Apton v.
Wilson, 506 F.2d 83, 92-93 (1974).

i3

s

The Apton

action,

44

couﬁ further stated that the defendants in that

« . unlike the state officials in Scheuer, are the
highest officers of a Federal executive
department. The difference in office is relevant,
for immunity depends in part upon ‘scope of

and responsibilities of the office;

discretion
94 S.

Scheuer v. Rhodes, supra, 416 U.S. at 247,
Ct. at 1692.” 506 F.2d at 93.

The court in that case held that even with respect to the

Attorney General:

The Court of Ap

In Rowley v. McMillan, 502 F.

Circuit specifically ap
federal officers for vio

immunity often accorded

« . .the absolute _
cannot shield the

prosecuting attorneys ;
defendants in this case, for the prosecutors
absolute protection, like that of the judge from
which it is derived, is both justified and bounded
by the judicial traditions and procedures that
limit and contain the danger of abuse.” 506 F.2d

at 92.

peals in the Fourth Circuit stated that:

«Although Scheuer involved a suit against state
executive officers; the court’s discussion of the
qualified nature of executive immunity would

equally applicable to federal

appear to be
A v. Schultz,

officers.” States Marine Lines, Inc.
498 F.2d 1146, 1159.

2d 1326 (1974), the Fourth

plied Scheuer to a suit brought against
lation of First and Fourth Amendment

rights.
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Thus the lower courts have generally felt that Scheuer was
to apply not only to state officials who were sued under §1983
but also to federal officials who were sued for at least “Bivins”
torts, if not all intentional torts.

C. Immunities Granted Certain Officials.

Pierson v.‘Ray, 386 U.S. 547, extended the common law
immunity of judges for acts committed within their judicial
jurisdiction. Doe v. McMillan, 412 U.S. 306, analyzed and
sustained the immunity granted by the Constitution to
legislators for acts committed to their legislative responsibility.
Imbler v. Pachtman, 424 U.S. 409, held that:

“The common-law immunity of a prosecutor is
based upon the same considerations that underlie
common-law immunities of judges and grand
jurors acting within the scope of their duties.”
424 U.S. at 422, 423.%¢

This Court pointed out, in analyzing whether this common
law immunity of a prosecutor should be extended to suits under
§1983, that the threat of malicious prosecution by those
prosecuted and found innocent, is rather substantial. This Court
recognized the fact that genuinely wronged defendants are left
without civil redress “. . . against a prosecutor whose malice or
dishonest action deprives him of liberty.” 424 U.S. 409, 427. This
Court held that judges and prosecutors are not, however,
beyond the reach of the criminal law.*

56. See also Yaselli-v. Goff, 12 F.2d 396 (1926), aff'd. per curiam, 275
U.S. 503 (1927); see also 424 U.S. at 423, footnote 20 for citations of the
earliest cases granting immunity to a judge and holding that judge, grand juror
and prosecutor exercise discretionary judgment on the basis of the evidence
presented to them.

57. See 18 U.S.C. §242 quoted at 424 U.S. 429, footnote 28.

gk

“v

ng solely as an investigator, this
to whether or not he would be
been held by certain

| Where the prosecutor i acti

Court did not reach the issue as !
i ith defense as has
titled only to @ good f_an ;
f:gurtS- In the Imbler case, however, and on the basis of the facts

therein, this Court held that the p.ros.ef:utqr’s o activitie.s “_’e:
intimately associated with thel judicial ph_ase of the c:nmu;or
process, and thus were functions to v»;hlch the rez:)s;nzm
absolute immunity apply with full force.” 424 U.S. 409, .

osecutors, judges, and grand j.ufqrs
in functions directly connected witl'{ their judicial responsn%}hty
act in an area in which broad discretion must be excrmse‘dl. : usi
in fact, these immunities have been referred to as quasi-judicia

immunity.*®

It is beyond cavil that pr

d running through all the major

There is a constant threa
ty, including Barr v. Matteo,

cases which have granted immuni
Doe v. McMillan, Ppierson v. Ray, and Imbler v. Pachtman. In

these cases it i8 important that the ofﬁcia!s cor}cernlcd have the
freedom to exercise certain types qf .c.h'scrctxon in order T}tlo
effectively carry out their responsibilities under law. % he
legislators, judges, grand jurors and pr‘o_sccutors, as_well as hig :
ranking officials in policy-making positions, neied chscretxcm.anl
relative freedom within that ambit of discretion, .to .effectlvc y
carry out their duties. However, as has been said n? jBarr v.f
Matted and other cases, to determine whether the [.Jr.mlege 0
immunity may be asserted, not only the rank or POSIUOH of. the
official and his responsibility, but also the acts he 18 perfor.mmg,
must be considered. As implied in Imbler v. Pachtman, 1.t may
and indeed it would probably be undesirable,
or the same type of immunity when
tion, as he has or must have in making a
cute. The reasonable good

not be necessary,
to grant the prosecut
undertaking an investiga
decision on whether or not to prose

Immunity: Its Sco

t uasi-Judicial
- b . Vol. 1976 Duke Law Journal 95.

Section Nineteen Eighty-three Actions,
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faith defense should be sufficient to protect the prosecutor in hi;v. ‘

. : : 2 i ith a certain rectitude and dignity.®' Thus the
investigatory functions.*® It has been stated that: ] roceedings Wi :
e o Etigant could attack the record but was restrained from

9 . 5 1 62
“Where, however, the nature of the activity is challenging the judge’s conduct of the proceedings.

further removed from the actual courtroom R
process, the immunity is qualified like that of '
other executive officials.”¢0

While the prosecutor may be immune from suit for -ccrlta_in
of his activity where he is closely associated with the judicial
process, as the judge may also be immune, their .roles vary
substantially from the quasi-judicial officer that is being sued {n )
this action. While the administrative he'alrings tha't takc? Q]ace in
many agencies retain the form of judicial proceedings, it is quite
common for the so-called judicial officers to be very closely
associated with the agency, to be housed with the agency, to
receive a pension and promotion from the agency, and in gt_:neral
to lack that type of independence which is so essential to !
udicatory proceedings before state and federal courts.®

_Thus this Court stated in Imbler:

“We hold only that in initiating a prosecution
and in presenting the State’s case, the prosecutor
is immune from a civil suit for damages under
section 1983.” 424 U.S. 409, 431.

o AU ey

The Court of Appeals for the Seventh Circuit has held that ad]

planning and executing a raid wherein deadly force was used has
no greater immunity for the state’s attorney than other police
activities. Hampton v. City of Chicago, 484 F.2d 602, cert.
denied, 415 U.S. 917. '

The assertions by certain authors®* fail to recognize the fact
that the Commodity Exchange Act was amended by the

——

61. Comment, supra note 58, at 114.

O Y o

Thus where the type of discretion that is required in a 62. It has been argued that prosecutors do not in fact have the same type
decision to prosecute and during prosecution is not needed, then of judicial functions that should entitle them to immunity from prosecution
clearly the prosecutor can be left to his reasonable good-faith under the common law. Comment, supra note 58, at 118.
. . . » . . . o |
defense without jeopardizing his discretionary powers. 63. But of. Comment, Federal Officers — Scope of Immunity From 1
e , . L - Damage Actions Available to Administrative Agency Officials, 30 Ruigers I
It has been said with relation to judges that the origins of Law Review 209. This note, which is replete with factual errors, including i
the concept of judicial immunity was the desire to cloak the erroneous citations to the Code of Federal Regulations, which provisions did i &
_ not exist in the form quoted in the note at the time of the case, erroneous & |
59. It may also be that if the prosecutor goes too far in a particular case, statements of the facts, including an assertion that “Economou failed by almost 1 i
wherein he knowingly and deliberately withholds evidence that would be $25,000 to meet the minimum balance required,” a finding never made by any i ’|
exculpatory, and deliberately and knowingly presents false and misleading court and only found in proceedings that were set aside as being clearly i1
testimony relating to the same piece of evidence, his acts may so shock the erroneous by the United States Court of Appeals for the Second CirC}xit, a}':d 'l‘ “
conscience, as to perhaps put him outside the protection of immunity. This the complete failure of the author to realize that the entire administrative ]
would seem to be the holding in Hilliard v. Williams, 516 F.2d 1344 (6th Cir. proceedings had been overturned by the Court of Appeals for the Second b
1975). ' Circuit. See footnote 5 on page 210 of said volume, where the author asserts: i; ‘

; “It is unclear whether Economou perfected this appeal.”
60. Comment, supra note 58, at 108, citing Briggs v. Goodwin, 384 F.
Supp. 1228 (D.D.C. 1974). 64. Id.

il i3 W IS b
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Commodity Futures Trading Commission Act in 1974, where an
independent agency was set up because there was severe
dissatisfaction with the way commodities were _being
administered under the old Commodity Exchange Authority.
The relationship that existed among some members of the old
authority was just the sort that Congress wished to eliminate
when it established the new independent Commission.

Thus to fail to recognize that the so-called judicial officers
perform functions in settings very different in most cases, and
certainly in the case at bar, than do actual judges sitting in
courtrooms, is clearly an important omission. The quasi-
prosecutorial and quasi-judicial officials. engaged in
administrative proceedings also do not have the discretion that
prosecutors and judges do in performing their functions.

In summation, while certain immunities may be necessary
and desirable, particularly where broad discretion must be
exercised, either by high-ranking officials or officials of a certain
type, nevertheless, this immunity should be pleaded as a
privilege, and liability should exist but for the existence of said
privilege. The privilege should only be applicable in a specific
factual context, as both Barr v. Matteo and Scheuer v. Rhodes
and other cases have held, wherein an analysis is made as to
whether or not a particular official is performing the
discretionary function for which the immunity would be

available.

D. The Desirability of Granting a Remedy to Those Aggrieved
by Wrongful Official Action.

The alienation of persons from their government and loss of
a sense of attributions of legitimacy to the acts of government
are in part the result of growth of government and the inability
of the average citizen to deal with the substantial organizations
that exist to administer government programs. The fact that the
citizen, in addition, cannot achieve redress in the courts of law

178
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officialdom, is indeed a contributing
lienation that has been talked about
primary stumbling

against wrongful action by

element to this feeling of a
on many levels of American society. The . !
block to permitting recovery by citizens who are injured is the
fact that the doctrine of respondeat superior, 0ing back to old

n applied in cases where an official is an

English law, has not bee _ -
In fact, if such a decision was set aside,

employee of an agency. si
which would be in keeping with the trends toward the abolmfm
of sovereign immunity, and certainly in keeping with the reality

of the American govcrnmental system, persons could sue the
agencies which employ officials who may act wrongfully, thus,
on the one hand providing a solvent defendant, and on the other
hand insulating the individual government employee from sui?.
As things now stand, when a federal employee is sued, if
recovery is had against him, quite often special bills are
necessary to compensate him for his loss. It would be both
simpler and more just to give full recognition to the modern

concept of respondeat superior.

Jaffe argued that the discretionary immunity, although a
valid one, should.only be a presumptive barrier to relief. He felt
that when the breadth of official privilege became intolerable,
and when the plaintiff suffered heavy accrued losses, the
recovery should be permitted not merely against the officer,
unless his act was “palpably ultra vires” but from a responsible
defendant, namely, a bonded official or the treasury itself. Since,
as many authors have noted, an officer who is found liz.a.bl.e
under the law is ordinarily indemnified by the treasury, 1t 1S
difficult to see why it is alleged that “. . . in the absence of bad
faith, [one should not subject] . . . toa liability an officer who is
required by law to exercise discretion.”®®

The argument that where an officer exercises discretion, if
he is liable for suit, it will chill his ardor, has also been subject to
some analysis. It has been stated that it will have the advantage
of curbing the reckless official and the disadvantage of

65. Jaffe, supra note 27, at 223.

B e mand e

.}};l;i ’Z‘:;:;:..‘: OO

T

i

X

Pt {4}'

SO

A o i
o e e L e i D e

RO T n L

e~ o

OO

&

A

-

SR,

o
Gl

A

T

e

AL A
s

e

T
L



10N

5i

encouraging the over-cautious.® Obviously, however, this

argument is weak where malice is proved against the officer. It

has been further argued that if in fact awarding damages against

an officer who has made an erroneous judgment will dampen his
enforcing ardor, the Legislature can easily solve this problem by

providing indemnity or a direct charge on the treasury.s” Jaffe -

asserts that the primary reason for holding officers liable is
“  but to find a conduit to the treasury in cases where there
should be compensation and where no other device s

provided.”¢®

Indeed, if we are to maintain the tradition that has been so
much in evidence these past few years, that no man is above the
law, and that the government is indeed the servant and not the
master of the people, then it is desirable to do away with the
ancient notion that merely because the King could do no wrong,
his servants could not do it for him. It is clear that the sovereign
can and does do wrong, and that aggrieved citizens, in keeping
with the traditions of our society, are entitled to a remedy for
the wrongs inflicted upon them. This particular case affords this
Court an opportunity to examine and confront these questions.
But of course these questions are not abstract questions, because
in this case individuals were actually seriously harmed by the
wrongful actions of officials who both breached the civil rights
and other duties which they had towards the respondents herein.

66. Jaffe, supra note 27, at 224.

67. Jaffe, supra note 27, at 227. See also Miller v. Horton, 152 Mass. 540,
26 N.E. 100 (1891), where Justice Holmes ruled in favor of recovery and held
that reasonable grounds was not a defense where property was summarily
destroyed, which property in fact should not have been destroyed, since it was

not tainted.

68. Jaffe, supra note 27, at 228.

4__:,..._,._
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E. This Case Should Be Reminded To the Court Below.

sed by the district court in
d ‘without even affidavits
Since that dismissal, no
t court pending a

This case was originally dismis
e absence of -any discovery an

motion to dismiss.
been permitted by the distric
by this Court.

th
supporting the
discovery has
disposition of this case

eral, it has been held that a complaint shoulld ‘not be
dismissed unless it appears beyond doubt that. the plaintiff cfaln
rove no set of facts in support of his claim which would-ennt e
i ief. Conley v. Gibson, 355 U.S. 41, 45. MOthD; to
ismi i in federal courts. Pond V.
dismiss are generally disfavored 1n 4o i
‘ ic Co., 256 F.2d 824, 826-827; Williams v. Gorton,
el e laint must be accepted

529 F.2d 668. The allegations of the comp
as true for the purposes of this appeal. Mark v. Groff, 521 F.2d

1376, 1378.

In gen

him to rel

otion for summary judgment, the
“ ..have an opportunity 1o
tion for discovery, tO
» Apton v. Wilson,

Even pursuant to a m
respondents-plaintiffs would ‘
proceed under Rule 56 including mo
establish a genuine issue as to a material fact.

506 F.2d 83, 95, n. 13

As it has been held by this Court:

munity will necessarily be
related to facts as yet not cstablishefj cithcr_ by
affidavits, admissions or 2 trial record. Final
resolution of this question must take into account
the functions and responsibilities of . these
particular defendants in their capacities as
officers of the state government, as well as the
purposes of 42 US.C. § 1983..." Scheuer v.
Rhodes, 416 U.S. 232, 243.

“[Tlhe scope of im

This Court further concluded that:
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“Further proceedings, either by way of summary
judgment or by trial on the merits, are required.
The complaining parties are entitled to be heard
more fully than is possible on a motion to dismiss
a complaint.” 416 U.S. 232, 250.%

While this case is clearly not a §1983 case, the same
requirement of a factual examination is present here as it was in
Scheuer.

Just as in the Apton v. Wilson case, where the defendants
resisted discovery, the petitioners in this case, holding to the
claim that they all enjoyed absolute immunity for all of their
acts, have successfully resisted all discovery.

It is respondents’ assertion that any immunity which may
exist is a privilege that must be asserted and proved on the basis
of the factual circumstances of the case at a trial or after
discovery. The concept that Barr v. Matteo permitted absolute
liability for all federal officials from all suits, which is a portion
of the petitioners’ argument in this case, and has been the means
by which they have conducted the case in the courts below, has
prevented this case from coming to this Court with any
substantial factual record. The only serious issue that has been
raised is whether or not, on the basis of the assertions in the
complaint, the respondents can proceed to discovery and a trial.

69. Circuit Courts of Appeal have also stated that a factual setting is
necessary to evaluate what immunity, if any, exists in a particular case. “An
assertion of a qualified immunity would have to be accompanied by further
factual presentation concerning such matters as what the defendant knew
about the nature of the demonstrations and the potential for disruption, what
general arrangements were made between the defendants and those in direct
command of the law enforcement personnel on the streets, and what the
defendants knew about the actual conduct of the peace-keeping forces
deployed during the demonstrations. The Justice Department defendants did
not develop these matters in the District Court, but, consistent with their
assertion of an absolute immunity, focused their presentations on showing the
defendants were acting in an official capacity, and resisted the plaintiffs’ efforts
at further discovery.” Apton v. Wilson, 506 F.2d 83, 94,

4

It is respectfuﬂy urged that this case should be re;nand‘elg
nt with the opinion of the Court of Appea s, wi
t the court is to regard both violations of
protected rights and tortiou.s conductiaﬁs thfa
ivalent of violations of §1983 by state officials. In addm_on,'lt
f:qu tfully urged that the doctrine of respondeat superior, il
Y rCSPZC n form, be given effect in this case and cases where
o m](:aie been c’bmmenced because of alleged wrongful acts of
ts’:(lit:ral officials, so that the agencies which employ them can be

held liable to suit.

consiste
instructions tha
constitutionally

CONCLUSION

at the judgment of the Court of
C) should be affirmed, cxgcpt
he respondents’ claims
d the Commodity

It is respectfully urged .th
Appeals (Petition, Appendlx_
insofar as it dismisses the action aslto t

i : f Agriculture an
against the Department ? :
Ech‘hange Authority (Petition, Appendix C, p. 5a). As to t};loi‘.;
entities, the decision should be reversed and they should be he

subject to suit. This matter should be remanded for proceedings

consistent with such an opinion.

Respectfully submitted,

s/ David C. Buxbaum

LAW OFFICES OF

DAVID C. BUXBAUM, P.C.
Attorneys for Respondents

et s A i -
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20 Butz v. Economou

qualified immunity. .

We think the fact that a charge is made that the action of
the Government official violated the constitutional rights of
the plaintiff should not cause any different results. And we
have discussed that at some length in our brief.

MR. CHIEF JUSTICE BURGER: Very well.
Mr. Buxbaum.

ORAL ARGUMENT OF DAVID C. BUXBAUM, ESQ.,

ON BEHALF OF RESPONDENTS

MR. BUXBAUM: Mr. Chief Justice, may it please the Court:

The factual circumstances surrounding this case are very
important. I should point out that this case was decided on the
district level on a motion to dismiss. There was no discovery in
this case. There were no affidavits attached to the motion to
dismiss. And we must therefore regard the allegations in the
complaint as being true.

The factual circumstances are these: Mr. Economou had
long been in the commodities business as a member of one of
the more established exchanges in Chicago. He, through the

years, had come to some conclusions about the way the com-

modities business in his particular area was being run, and he
found, he felt, that there were substantial problems with the
commodities industry and with the regulatory agencies that
were regulating it. At that time the regulatory agency was the
Commodity Exchange Authority, which was a portion of the
Department of Agriculture.

He made known—very well known—his complaints
about both the Commodity Exchange Authority and about
the industry itself. He set off on his own, leaving the Chicago
mercantile position that he had, and established his own ex-
change, registering an offering with the Securities and Ex-
change Commission, registering some other trading organiza-
tions with the Securities and Exchange Commission, prepar-
ing to register his exchange, or the exchange known as the
American Board of Trade, with the SEC, and do a number of
other things. He formed an organization which he was in-
stalled as the president of called the American Association of
Commodity Traders, 1 believe. And this was designed to

Mr. Buxbaum for the Respondents 21

change the concepts which existed in the commodities business

at the time. : : ‘ _
People—and this is all registered in the complaint and also

in the affidavit which is the first part of the appendix—people
in the industry, and people who were regulating the industry,
took umbrage at this particular activity of Mr. Economou. It
so happens that Mr. Economou is not the only person—

THE COURT: How do you know they did?

MR. BUXBAUM: How do we know they did? One of the
reasons we know they did is because of the action they took
against him in this particular case.

THE COURT: You do not know their actions were taken for
that reason.

MR. BUXBAUM: We certainly alleged #, and it must be
deemed as true for the purposes of this particular argument.

THE COURT: That is as far as you know, is that it is alleged?

MR. BUXBAUM: We believe we have more evidence than
that.

THE COURT: And we must take that as true.
MR. BUXBAUM: Yes, I would think so.
THE COURT: That is your point.

MR. BUXBAUM: That is my point.

THE COURT: If there is jurisdiction.

MR. BUXBAUM: Always if there is jurisdiction.

In any event, as I say, these matters were published as a
matter of record; and there were other people also pointing at
the Commodity Exchange Authority and the way the com-
modities business was being regulated. Eventually Congress
did away with the Commodity Exchange Authority and set up
a Commodity Futures Trading Commission, Congress itself
feeling—and I think properly so—that there was something
wrong with the way the industry was being regulated at the
time. An independent agency was set up in 1974, parallel to the
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22 °  Butz v. Economou

Securities and Exchange Commission, which now regp
the commodities business in a different way. ' guu .
In addition—just to get a little bit technical for a sec ey
Mr. Economou felt that there was too biga spread betwcon'd
bid .and ask price on the various exchanges, and he loo;nths <
elminate that big a spread. He felt that there should be ‘i
cialist on the floor of the exchanges as they are in the sec: h
exchgnges to make an orderly market. All of these thin ik
not sit well, as we allege in the complaint, with the indust i
with the regulators. He was withdrawing from the sup':r?f g
of tl_le Commodity Exchange Authority. He was closing otllil}?'n
business. He was no longer involved in this particular busin 3
And he was in the process of closing out his accounts Andm's" -
fact, he closed out all of his accounts beforethe SEcon& am ,_:!n
ed complaint came down. ‘ 9'::,}
Initially, a complaint was issued claiming that he was -
}Jnder-ﬁnanced on the basis of new regulations that had bccg‘s
issued just a short time before in the amount of several thoﬁ?
sand ldollars. He went to Washington and elsewhere to ask how -
he might alter this situation, and attempted to resolve thesity- =
ation by meetings with Washington. He received no help what'-;
soever. As I say, he was in the process of liquidating his aC- e
counts w_hen, without notice, without an opportunity to be'{‘ﬁ
heard, without anything, his complaint came down, alleging g:
;3

that his business was deteriorating at a rate of $4,000 a month, “:
number one. And, number two, providing this information to "
the Securities and Exchange Commission, where he had
several registrations that had already been approved and some )
that were pending. w;gg

In essence, what happened is that this particular an- i.i’i‘*'*’tie':"
nouncement had appeared in the press. By the way, the prcss"tﬁ‘;" ;
release has been lost by the petitioners in this case, and thcy:'ﬁ"
cannot find it. But the press release, as reflected in the news-

papers, which we do have— . 14

THE COURT: I thought the release was on page 150 of the aﬂp‘-
pendix. "
i ,l‘i

MR. BUXBAUM: We do not believe that to be the case, Your ;
Honor. We believe that that particular document, first of all, i,
not part of any file in this case. It was made a part of the appen-
dix over our objection. And I want to point out that there were ;

e
%

two com
ating.

~in this par
_been inform

Mr. Buxbaum for the Respondents 23

plaints issued. It was the second one that was devas-
h the cover sheet and whatever was attached to
sheet has been alleged to be missing by the petitioners
ticular case. It does not exist. That is what we have

«d at the district court level.
t, and when this news was

And bot
the cover

this news came ou

When .
prought t0 the attention of the Securities and Exchange Com-
ro = {hat his business was being—its capital was being lost

‘mission. t ; : -
::’:;1 o rate of $4,000 a month, that devastated his entire busi-

ness. It was not just a simple matter. _ 3

He proceeded pro se up the ladder to appeal this decision.
And he appeared himself before the Second Circuit of Appeals
without the assistance of an attorney. And the Court of Ap-
peals said that at least, as a minimum, since there was admllt-
1edly no willfulness involved in this particular case, they dis-
missed it. There may have been twenty-five other grounds for
But they said since it did not meet the test of

dismissal also. :
hreshold test, therefore the entire matter was

willfulness, a t
dismissed. ) _

In the hearings that were held, by the way, In the adminis-
(rative hearings that were held below, the petitioners admitted
that if they had informed Mr. Economou of the fact that they
were going to-come down with this particular allegation, that
he would haveinall likelihood corrected it, and therefore there
would have been no need to proceed. In addition, it was ad-
mitted in one of the administrative hearings that the statement
that the business was losing capital at the rate of $4,000 a
month was erroneous. It was an erroneous statement, a very
«ubstantial and harmful erroneous statement.

This particular action, as has been explained by Mr.
I‘ricdman, was commenced with the idea of attempting to stay
these administrative proceedings. And, as generally happens,
these attempts do not bear fruit, because the courts are proper-
Iy quite concerned about protecting the public in a case where
it is alleged that the firm is under-capitalized, irrespective of
the fact that this particular firm was actually just liquidating
accounts. Still, the courts are concerned about that.

THE COURT: Ordinarily you could not go to court inasepa-
rate action, could you, and challenge an administrative deter-
mination where the statute authorizing the agency to make
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24 Butz v. Economou

that determination provided for judicial review, like was avail-
able in the Second Circuit here? '

MR. BUXBAUM: Indeed, ordinarily you could not.

In any event, this attempt, 1 suppose, was made at a time
in the hope that—since this was such a frivolous matter and
since clearly this institution was withdrawing from the busi-
ness, and clearly it had no further jurisdiction over the partic-
ular respondent in this particular case, that perhaps a court
would stay these entire proceedings. In fact, of course, the
court did not stay the proceedings, and so a damage action was
instituted.

As anyone in the securities or commodities business
knows, when you receive an announcement in the press that
indicates the capital of your firm is diminishing at the rate of
$4,000 a month, the chances of your continuing in business
among the members of the—especially a small firm—among
the members of the industry are very, very slight.

To get to the question of jurisdiction, the allegations in the
complaint are one of the reasons that the entire proceedings
here were commenced was to chill the speech of this gentle-
man, who is a thorn in the side of the Commodity Exchange
Authority, which was being subject to other criticism at the
time also, and to chill his freedom of speech, as I said; and to
take his business, to destroy his business, and to deprive him of
both First and Fifth Amendment rights. So, there are Bivens
type tort claims clearly alleged in the complaint and explicated
in the affidavit that is the first part of the appendix, which was
prepared by Mr. Economou when he was appearing pro se. It
is somewhat lengthy, but it does contain numerous essential
facts in this particular case.

THE COURT: Would not a judgment of a couple of million
dollars chill somebody else in what they were doing?

MR. BUXBAUM: Yes, a judgment of a couple of million dol-
lars, if that was the judgment that was eventually—

THE COURT: Would a judgment of a smaller amount
chill somebody in what they were doing in a job that they took
an oath to do?

MR. BUXBAUM: Well, if we presume—

Mr. Buxbaum for the Respondents 25

THE COURT: Could it not?

MR. BUXBAUM: Excuse me.
THE COURT: Could it not?

MR. BUXBAUM: It very well might. It might chill them from
doing—it might prevent them in the future from doing the

wrong thing. _
THE COURT: It might also prevent them from doing the right
thing.

MR. BUXBAUM: I do not believe that—

THE COURT: If they had to go in court every time they made
a move and subject themselves to be sued—if you sue me for 8
million, 1 am flattered. But, I mean—[Laughter]—some other
people have problems.

MR. BUXBAUM: I would say this, that I think it is beyond
peradventure that most Federal officials would have the rea-
sonable, good faith immunity, the limited immuqlty of reason-
able good faith, so that even if they were wrong, ifthey behave
reasonably and in good faith, they would be immune from suit.
No one is denying them that immunity.

THE COURT: But that is something you prove after a jury tri-
al, and if you had been deposed for a few days, and that sort of
thing.

MR. BUXBAUM: I do not know. I do not know. That is the
common way of doing it. But certainly the Second Ci.rcuit
points out this could be done by a motion for summary judg-
ment. A motion for summary judgment would give us an op-
portunity. There has been no discovery in this case.

THE COURT: I would think under normal rules of summary
judgment, if you simply alleged that you were in good faitp and
you are the party that has the burden of proof on that issue,
you could not win a motion for summary judgment on that
basis. Any sensible district court would say you go to trial on

that.
MR. BUXBAUM: When you say a motion for summary:ing-
ment could not be won, you are talking about by the petition-

ers, 1 take it.
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THE COURT: Right.

MR. BUXBAUM: If the petitioners demanded to say: You . {"}r

claim that this was a conspiracy to deprive your client of his
consitutional right to free speech and to take his property with-
out due process of law—you cannot just rely upon assertions jn
a complaint. At that particular point, as a minimum, it woulq
be our responsibility to come forth with some evidence. And, if
not, the Court:would certainly—and so if it was a frivolous
claim—

THE COURT: That does not go to the defense at all. That goes

to your ability to sustain against a motion for summary judg-
ment, a motion to get you out of court on the merits.

MR. BUXBAUM: The only thing I am pointing to is that friy-
olous claims could not easily sustain a motion for summary
judgment. '

THE COURT: What if in this case right here the respondents
would come in and say: We did not conspire. The court would
then say: Good, now we have got bothssides. Let us have a trial,
What else could the court say but that? One says yes and one
says no. Trial. '

MR. BUXBAUM: If there is a legitimate dispute on the evi-
dence, yes, of course, the court would say that.

THE COURT: That is exactly what Gregoire v. Biddle and all
those say we do not want to get involved in.

MR. BUXBAUM: It seems to me that the way the immunity
law now exists—first of all, I do not believe we should create
what jurists call a new class. I do not believe that Federal offi-
cials should be different from anyone else in society.

I think that there are important decisions of this Court re-
cently that indicate that everyone in the United States is sub-
Ject to the law of the United States. And I think these are mat-
ters that should be and must be accorded due respect,

THE COURT: And that includes prosecutors and judges?
MR. BUXBAUM: Prosecutors and judges—
THE COURT: Or must we say they are not people?

Mr. Buxbaum for the Respondents 27

[Laughter] - _ |
MR. BUXBAUM: Prosecutors a.nd ‘judgcs and legislators
are—in part pursuant to thf: ansututm_n, n part pursuant to
the rulings of this Court—in the areas in which thgyhop?raie
where they require discretion in o;dpr to ‘evaluate eit grl.ac S
or law and come down with a decision, rightfully, we believe,

i from suit. _ ‘

e 1?::::‘:: ?s a recent case where this Court has granted_ccr(;
where a judge—I understand from my readmg—-perrryttcz
sterilization of someone when he had no statutory authority to
do so without notice on an ex parte basns, without 1qform1nlg(
the person that they were to be sterilized. The opcratlofn too
place, and the person found out about it a number of years
later. That sort of thing, it would seem to me, would—

THE COURT: That is a precedent?

MR. BUXBAUM: That is not a precedent. This Court has
granted certiorari in this particular case.

THE COURT: No matter how that case is d_ecided, the_re isa
difference because that was a 1983 action against a state judge.
Your burden, it seems to me, is to convince us that there ha_?
been a retreat from Barr v. Mattep. Do you concedf; th.at 11
Barr v. Matteo is still flourishing in full vigor that dismissa

would have been correct in this case?

MR. BUXBAUM: No. Evenifit was flourishing in full vigor, I
would not concede that a dismissal would be appropriate in
this case. First of all, there have been no hcarm_gs_. There wa?
no factual information on the exact scope of activity of any o
the petitioners in this case. All we had is one affidavit that v.:as
filed long before the motion to dismiss, had. no connection wit
the motion to dismiss, was not referred to in the motion to dis-
miss, and we had never had a chance to chalIcng_e: .

So, I would say we do not know what the activities of the
petitioners were in this case, number one. Number two, m;;
reading of Barr v. Matteo is somewhat different from that (1)
the petitioners. I do not think Barr v. Ma_tteo, as some people
have alleged, grants all Federa_l officials immunity frorq suit,
providing they were operating in the outer sphere of their au-

247




28 Butz v. Economou

thority. I do not think that is the proper reading of Barr v. Mat-
teo. 1 think what it does say is that full immunity, total immu-
nity, is not only to be granted to highest ranking Federal offi-
cials, not only members of cabinet rank, but it can also be
granted to other officials in policy-making positions who need
such immunity so that when they make policy, they can clearly
in this discretionary area make policy free from belated quar-
terbacks second-guessing them as to the policy they made. 1
think that is what Barr v. Matteo says. 1 do not think that it
says that everyone—

THE COURT: It did not involve constitutional rights either, I
gather.

MR. BUXBAUM: Barr v. Matteo did not involve constitu-
tional rights. Indeed, it did not.

THE COURT: On that point, counsel, do you think the rea-
soning of the Court’s Bivens decision would necessarily carry
over to give you a claim under the Fifth Amendment, based
simply on a claim of denial of procedural due process?

MR. BUXBAUM: That is not our claim under the Fifth
Amendment. Our claim under the Fifth Amendment is that in
addition to that, there had been a taking of property without
due process of law.

THE COURT: Is it a condemnation type of claim?
MR. BUXBAUM: In essence—

THE COURT: Confiscation of the property without compen-
sation.

MR. BUXBAUM: Confiscation, yes.

THE COURT: There is nothing that a hearing would have
remedied?

MR. BUXBAUM: Nothing that a hearing—nota hearing that
we allege was a staged hearing in which everything had been
predetermined.

THE COURT: Then it is in effect a fair-hearing claim rather
than an eminent domain claim that you make under the Fifth
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Amendment, is it not?

MR. BUXBAUM: It seems to me that it is a little of both, be-
cause 1 think the press release, which may not have been within
the authority, at any rate, of the officer who released it, alleg-
ing a false fact, which was later a.drmtted to be false—namely,
that the business was depreciating at the rate of $4,000 per
month—was enough in those circumstances to destroy the

business.
THE COURT: Do you think your strictly procedural, _fair—
hearing claim is completely analogous to the Bivens claim?

MR.BUXBAUM: Dol think itis corr_lpletely analogous?lam
sorry. I do not understand the question.

THE COURT: Bivens was Fourth Amendment.

MR. BUXBAUM: Right.

THE COURT: You have a First Amendment claim here, deni-
al of free speech.

MR. BUXBAUM: Right.

THE COURT: In Bivens the Court held there was an implied
basis for jurisdiction under 1331 where there was a Fourth
Amendment violation.

MR. BUXBAUM: Right.

THE COURT: Do you think a procedural fair-hearing glepri—
vation under the Fifth Amendment stands onall fours with the
Bivens case?

MR. BUXBAUM: No, but do not think that is our only alle-
gation.

THE COURT: I realize you made a number of other allega-
tions. 1 was inquiring about that one.

MR. BUXBAUM: No, I do not think it stands on all fours. |
would really have to think about that. I do not think it s.ta_nds
on all fours with Bivens. But | think there should be no distinc-
tion, we would argue, between deprivation of First Amend-
ment rights and—I would point to the most recent case of Del-
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lums v. Powell in the Court of Appeals of the Distri '

: //1n | ct of (
]umb‘la whf_:rem First Amendment rights were clearly viol;ft::&
and in whlch.a Bivens type suit did proceed—and Fourth
Amendment rights. I think all rights under the Constitution

which are under the first ten amendments in which an’

individual can be harmed could give rise theoretically to a B;.
vens type tort. And I do not think this Court should differen-
tgat;: Fourth Amendment from First or Fifth Amendment
rignts.

THE COURT: If the allegation that he had made these speech-
es was not in the case, would you still have a case?

MR. BUXBAUM: If we could not prove that—

T_HE COURT:' No, no. If you did not allege thaf this was
a1m??d at stopping you from speaking, would you have any
case?.

MR. BUXBAUM: Westill think we have a case under Barrv
Matteo. We think we have a Bivens case also under the taking.
of property, lack of due process hearing and Fifth Amendment
.takmg of property through, in essence, this press release which
in essence destroyed the business, or helped to damage the
business.

THE COURT: You do not see any difference between Bivens
and Barr v. Matteo? Do you think they are different?

MR. BUXBAUM: I do think they are different, yes.

THE COURT: That is right. You had them together so fast.

And Gregoire v. Biddle, what do you do with that?

MR. BUXBAUM: I beg your pardon?

THE COURT: Gregoire v. Biddle is still good law, is it not?
MR. BUXBAUM: Yes, I suppose it is.

THE COURT: After this Second Circuit opinion?

MR. BUXBAUM: Let me say this—

THE COURT: Do we have a choice between the two?
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MR. BUXBAUM: I would say this. I think that Scheuer v.
Rhodes did modify and can very well be read to modify Barrv.
Matteo. 1 think it can and should be read—and I do not think
that Scheuer should only be held to apply to 1983 cases. There
should be a standard uniform policy with regard to both state
and Federal officials. And | think the petitioners make a good
argument that 1983 was enacted by Congress for specific pur-

oses. 1 think that when it was enacted it was understood and
expected that Federal officials would be restrained by the first
ten amendments to the United States Constitution, and that
there would indeed be potential recovery against Federal offi-
cials, should they breach the civil rights of citizens.

THE COURT: But when 1983 was enacted, neither then nor
since has there been a Federal counterpart to 1983. And when
1983 was enacted, there was not even any arising under juris-
diction. That was not enacted until 1875. So, when 1983 was
enacted, clearly there would have been no claim against any
Federal official under the existing laws in the United States.

MR. BUXBAUM: When you say there would have been no
claim, I think there were claims made against Federal officials.
I think that going back as far as U.S. v. Lee, there were claims
made against Federal officials. Certainly the Bivens type situa-
tion had not been clearly enunciated by this Court. But I think
there were expectations when 1983 was enacted, and there has
been no counterpart on the Federal side, because I do not think
the Congress felt it would be necessary to enact one. I think it
assumed that, number one, Federal officials would not do

these things and—

THE COURT: Bivens certainly depended upon the existence
of a rising under jurisdiction under Section 1331.

MR. BUXBAUM: Yes.

THE COURT: Which did not exist at the time 1983 was en-
acted.

THE COURT: Mr. Buxbaum, just a trivial question. Y ou were
dismissed also as to the Department of Agriculture itself.

MR. BUXBAUM: Yes.
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have a right to suit, it seems to me it would help to bring th‘é
concept of legitimacy to Government.

THE COURT: If a private individual is deterred from acting
by the threat of a suit, he is only deterred in pursuit of his own
private interests, whereas if a Government official is deterred
from enforcing some governmental policy, he is conceivably
deterred from acting in a way that would benefit a great num-
ber of people.

MR. BUXBAUM: That is true, except most of these allega-
tions, where there are suits against Federal officials, are alle-
gations that the official is acting in a private and narrow way
rather than in a public way. That is the allegation.

MR. CHIEF JUSTICE BURGER: Thank you, gentlemen.
The case is submitted. '

[Whereupon, at 3:04 o’clock p.m., the above-entitled case
was submitted.]
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